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[Order Enlarging Time to File Record Thereof and

to Docket Cause.]

Ill the United States Circuit Court of Appeals for

the Ninth Circuit.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Plaintiffs in Error,

vs.

JOS. HAMMER, B. SCHWARTZ, and OTTO
HALLA,

Defendants in Error.

Good cause appearing therefor, it is hereby or-

dered that the time for the plaintiffs in error to file

the Transcript of the Record in the above-entitled

cause and docket the same in the Clerk's office of the

United States Circuit Court of Appeals for the

Ninth Circuit, be, and the same is hereby, enlarged

ninety (90) days after the return day of the citation.

Done at Nome, this 1st day of February, 1908, by

the undersigned Judge, who signed the Citation on

the Writ of Error issued herein.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second Di-

vision.

[Endorsed] : C. C. A. No. 1609. In the District

Court for the District of Alaska, Second Division.

F. H. Waskey, et al.. Plaintiff, vs. Jos. Hammer, et

al., Defendant, No. 1609. United States Circuit

Court of Appeals for the Ninth Circuit. Order En-
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largiiig Time to File Transcript of Record. Filed

Apr. 6, 1908. F. D. Monckton, Clerk. Re-filed May
19, 1908. F. D. Monckton, Clerk. Ira D. Ortoii,

Attorney for Plaintiffs in Error.

[Names and Addresses of] Attorneys of Record.

T. M. REED, Nome, Alaska,

ELWOOD BRUNER, Nome, Alaska,

J. ALLISON BRUNER, Nome, Alaska,

Attorneys for Plaintiffs.

F. E. FULLER, Nome, Alaska,

O. D. COCHRAN, Nome, Alaska,

IRA D. ORTON, Nome, Alaska,

C. D. MURANE, Nome, Alaska,

W. A. GILMORE,
Attorneys for Defendants.

In the U. S. District Court, District of Alaska, Sec-

ond Division.

JOSEPH LIAMMER, B. SCHWARTZ, and OTTO
HALLA,

Plaintiffs,

vs.

FRANK H. WASKEY, J. CRABTREE, J. POT-
TER WHITTREN and ANDREW EADIE,

Defendants.



Joseph Hammer et al.

Complaint.

The plaintiffs complain of defendants, and for a

cause of action allege

:

1. That ever since the 1st day of January, 1904,

the plaintiffs have been, and they now are, the owners

in fee and entitled to the possession, by virtue of a

valid mining location known and described as the

Golden Bull Placer Mining Claim, of the following

described premises, l3dng and being in the Cape

Nome Mining and Recording District, in the District

of Alaska, to wit: Commencing at the northeast

corner of the Golden Bull Placer Mining Claim;

thence running by magnetic courses S. 27 deg. 15' E.

630 feet; thence S. 45 deg. W. 695 feet; thence N. 27

deg. 30' W. 495 feet; thence N. 35 deg. 10' E. 747 feet

to the place of beginning, containing about 8.55 acres.

2. That on the day of June, 1906, the de-

fendants forcibly and unlawfully ousted and ejected

the said plaintiffs from the premises above described,

and ever since that time have withheld, and are now^

withholding, the possession thereof from the plain-

tiffs, to their damage in the sum of Seventy-Five

Thousand Dollars ($75,000.00).

Wherefore the plaintiffs pray for Judgment as fol-

lows : That they be decreed to be the owners in fee,

and entitled to the possession of the premises afore-

said; that they do have and recover from the de-

fendants, and each of them, damages in the sum of
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Seventy-Five Tliousaiicl Dollars ; and for their costs

and disbursements herein.

T. M. KEED,
Attorney for the Plaintiffs.

United States of America,

District of Alaska,—ss.

Otto Halla, being first duly sworn, on oath deposes

and says that he is one of the plaintiffs in the above-

entitled action, that he has read the foregoing com-

plaint, knows the contents thereof, and that the same

is true as he verily believes.

OTTO HALLA.

Subscribed and sworn to before me this 13 day of

October, A. D. 1906.

[Notarial Seal] T. M. REED,
Notary Public, District of Alaska.

[Endorsed] : 1636. No. In the District

Court for the District of Alaska, Second Division.

Joseph Hammer, B. Schw^artz and Otto Halla, Plain-

tiffs, vs. Frank H. Waskey, J. Crabtree, J. Potter

Whittren and Andrew Eadie, Defendant. Com-

plaint. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome, Oct. 15,

1906. Jno. H. Dunn, Clerk. By , Dep-

uty. T. M. Reed, Attorney for Plaintiff, Nome,

Alaska. Filed 190 . ,

Clerk. By , Deputy. L.



Joseph Hmmnet^ et al.

In the U. S. District Court in and for the District of

Alaska, Second Judicial Division.

JOSEPH HAMMER, B. SCHWARTZ, and OTTO
HALLA,

Plaintiffs,

vs.

FRANK H. WASKEY, J. CRABTREE, J. POT-
TER WHITTREN and ANDREW EADIE,

> Defendants.

Summons.

The President of the United States of America, to

F. H. Waskey, J. Crabtree, J. Potter Whittren,

and Andrew Eadie, Defendants in the above-

named Cause, Greeting

:

You are hereby summoned and required to appear

and answer the complaint of the plaintiffs now on file

in the office of the Clerk of the above-entitled court,

at the city of Nome, in the District of Alaska, within

30 days of the service of this summons upon you, or

judgment for want thereof will be taken against you;

and you are hereby further notified that if you fail

to answer the above complaint, the plaintiffs will

ajjply to the court for the relief demanded therein.

Witness the Honorable ALFRED S. MOORE,
Judge of the above-named Court, and the seal of the

said Court hereto attached, this 15th day of October,

in the year of our Lord one thousand nine hundred
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and six, and of the Independence of the United States

the one hundred thirty-first.

[Court Seal] JNO. H. DUNN,
Clerk of the District Court, District of Alaska, Sec-

ond Division.

By Angus McBride,

Deputy Clerk.

United States of Ajerica,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annex.ed sum-

mons on the 15th day of October, 1906, and thereafter

on the same date I served the same at Nome, Alaska,

upon J. Crabtree, J. Potter Whittren and Andrew

Eadie, by delivering to and leaving with each of them

a copy thereof, together with a certified copy of the

complaint filed therein ; after due and diligent search

I was unaljle to find Frank H. Waskey within this

district.

Returned thsi 15th day of October, 1906.

THOMAS CADER POWELL,
United States Marshal.

By Jas. J. Stokes,

Deputy.

Marshal's Costs: 3 Services, $18.00.

[Endorsed] : No. 1636. In the District Court

for the District of Alaska, Second Division. Joseph

Ilanmier, B. Schwartz and Otto Halla, Plaintiffs, vs.

Frank H. Waskey, J. Crabtree, J. Potter Whittren

and Andrew Eadie, Defendants. Simimons. Filed

in the Office of the Clerk of the Dist. Court of Alaska,
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Second Division, at Nome. Oct. 16, 1906. Jno. H.

Dunn, Clerk. By , Deputy. T. M. Reed,

Attorney for , Nome, Alaska. Filed

190 , Clerk. By
,

Deputy. L.

In the United States District Court i}i and for the

District of Alashn, Second Division.

JOSEPH HAJ^IMER, et al.,

vs.

F. H. WASKEY, et al.,

Plaintiifs,

Defendants.

Demurrer [of F. H. Waskey et al. to Complaint].

C'ome.s now the defendants F. H. Waskey and J.

M. Crabtree, in the above-entitled action, and file this

their demurrer to the complaint of the plaintiffs

therein filed on the ground and for the reason that

said complaint does not state facts sufficient to con-

stitute a cause of action against them or either of

them.

Dated at Nome, Alaska, November 14th, 1906.

ALBERT FINK,
IRA D. ORTON,

Attorneys for Demurring Defendants.

[Endorsed] : #1636. In the United States Dis-

trict Court for the District of Alaska, Second Di-

vision. Jos. Hammer et al.. Plaintiff, vs. F. H.
Waskey et al.. Defendant. Demurrer. Filed in the
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Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Nov. 14, 1906. Jno. H.

Dunn, Clerk. By ,
Deputy. D. Albert

Fink, Ira D. Orton, Attorneys for Defts.

In the District Court for the District of Alaska, Sec-

ond Division.

JOSEPH HAMMER, B. SCHWARTZ, and OTTO
HALLA,

Plaintiffs,

vs.

FRANK H. WASKEY, J. CRABTREE, J. POT-

TER WHITTREN, and ANDREW EADIE,

Defendants.

Demurrer [of J. Potter Whittren et al. to Com-

plaint].

Comes now the defendants, J. Potter Whittren and

Andrew Eadie and demur to the complaint of the

plaintiffs filed herein and for cause of demurrer al-

lege, that said complaint does not state facts suffi-

cient to constitute a cause of action.

F. E. FULLER,
O. D. COCHRAN,

Attorneys for Defendants, Whittren and Eadie.

[Endorsed] : No. 163G. In the District Court for

the District of Alaska, Second Division. Joseph

Hammer et al., Plaintiff, vs. Frank H. Waskey et al..

Defendant. Demurrer. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,



Joseph Hammer et al. 9

at Nome. Nov. 15, 1906. Jno. H. Dunn, Clerk.

By , Deputy. F. E. Fuller & O. D. Coch-

ran, Attys. for Defendants.

[Order Overruling Demurrers, etc.]

Tn the Bistrict Court for the Distriet of Alashn, Sec-

ond Division.

Term minutes, Special September, 1906, Term begun

and held at the Town of Xome, in said District

and Division, Sept. 24, 1906.

Saturday, Jan. 12, 1907, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell U. S. Marshal.

Now upon the • convening of Court the following

proceedings were had:

#1636.

HAMA^ER et al.,

vs.

WASKEY et al.

Demurrer of Waskey et al. to complaint and also

the demurrer of Whittren et al. to complaint were

suljmitted by counsel without argument and over-

ruled, fifteen days being allowed to each defendant

to answer.
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In the District Court for tlie District of Alaska, Sec-

ond Division.

JOSEPH HAMMER, B. SCHWARTZ and OTTO
HALLA,

Plaintiffs,

vs.

FRANK H. AYASKEY, J. CRABTREE, J. POT-
TER Y^HITTREN and ANDREW EADIE,

Defendants.

Answer [of J, Potter Whittren et al.].

Comc.s- now the defendants, J. Potter Whittren and

Andrew Eadie, and answering the complaint of the

IDlaintiff filed herein, admit, deny and allege:

1.

Deny each and every allegation in said complaint

contained, except that defendants are in the posses-

sion of the premises described in said complaint, as

hereinafter alleged.

And for a fnrther second separate answer and de-

fense to said complaint, answ^ering defendants allege:

1.

That during all the times mentioned in said com-

plaint, the answering defendants were and now are

the owners in fee, in the possession and entitled to

the possession of the premises described in plaintiff's

complaint.

2.

That the defendants, Waskey and Crabtree, are the

lessees of said premises from the answering defend-

ants herein.
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Wherefore, having fully answered the comx^laint

of plaintiffs, the defendants, Whittren and Eadie, de-

mand judgment against the plaintiffs that they are

the owners in fee and entitled to the possession of the

premises described in plaintiffs' complaint and for

the costs and disbursements herein incurred,

F. E. FULLER,
0. D. OOCHEAN,

Attorneys for Defendants, Whittren and Eadie.

United States of Am.erica,

District of Alaska,—ss.

Andrew Eadie, being first duly sworn, deposes and

says: That he is one of the answering defendants

named in the foregoing answer ; that he has read the

same, know\s the contents thereof and tliat the same is

true as he verily believes.

ANDREW EADIE.

Subscribed and sworn to before me, this 8th day of

February, 1907.

[Notarial Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska.

[Endorsed] : No. 1636. In the District Court for

the District of Alaska, Second Division. Joseph

Hammer et al.. Plaintiffs, vs. Frank H. Waskey et

al., Defendants. Answer. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Feb. 9, 1907. Jno. H. Dunn, Clerk. By
, Deputy. L. F. E. Fuller, O. D. Coch-

rant, Atty. for Defendants Whittren and Eadie.
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[Order Granting Leave to Add J. J. Chambers as a

Party Defendant, etc.]

In the District Court for the District of Alaska, Sec-

ond Division.

Term minutes, Special January, 1907, Term begun

and held at the Town of Nome, in said District

and Division, Jan. 14, 1907.

Saturday, Feb. 16, 1907, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFEED S. MOOEE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. ^^larshal.

Now upon the convening of Court the following

proceedings were had:

#1636.

HAjSIMER et al.,

vs.

WASKEY et al.

On motion of Elwood Bruner, plaintiffs were

granted leave to add J. J. Chambers as a party de-

fendant, the defendant to be served with a copy of the

complaint as amended, and the pleadings on file to

be amended bv interlineation.
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[Answer of F. H. Waskey et al.]

In the United States District Court in and for the

District of Alaska, Second Division.

JOSEPH HAMMER et al,

Plaintiffs,

vs.

F. H. WASKEY et al.,

Defendants.

Come now F. H. Waskey and J. Crabtree, defend-

ants in the above-entitled action, and for answer to

plaintiffs' comj^laint, allege and deny as follows:

I.

Deny each and every allegation contained in plain-

tiffs' complaint.

II.

And for a further, separate and afhnnative an-

swer thereto, defendants allege

:

First: That the defendants J. Potter Whittren

and Andrew Eadie are and were at the time of the

commencement of this action the owners in fee of

the land and premises described in plaintiffs' com-

plaint under and by virtue of a valid location there-

of as a placer mining claim made by said J. Potter

Whittren on the 1st day of January, 1902. That on

the 1st day of January, 1902, the lands and premises

described in plaintiff's' comj^laint, together with cer-

tain ground adjacent thereto, were vacant, unoccu-

pied and unappropriated mineral land belonging to

the Government of the United States, and on said
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date the said J. Potter Wliittren entered thereon

and located the same as a placer mining claim under

the laws of the United States, then and there doing

and performing each and every act thereon required

by law to make and perfect a valid mining location

of Grovernment placer mineral land. That said claim,

as thus located by said Wliittren, was b}^ him named

and called the "Bon Voyage," and contained at the

time of the original location thereof by the said

AVhittren an area slightly in excess of twenty acres,

but thereafter on November 11, 1903, the said Wliit-

tren made an accurate survey of said "Bon Voyage"

claim, and slightly changed the position of three of

his corner stakes by drawing them in, and as thus

changed the said location contained no more than

20 acres.

Second: That upon the location of said "Bon

Voyage" claim the said Wliittren entered into the

possession of the same, and thereafter until the 21tli

day of September, 1905, the said Whittren contin-

ued to be the sole owner in fee, in possession and en-

titled to the possession of said "Bon Voyage" claim;

that on said 24tli da}^ of September, 1905, the said

J. Potter Whittren, for a valuable consideration,

by deed, in writing, sold and conveyed to the defend-

ant Eadie an undivided one-half interest in said

"Bon Voyage" claim, and since said last-mentioned

date the said Whittren and the said Eadie have been,

and they now are, the sole owners of said claim as

tenants in common.
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Third: That on the 11th day of June, 1906, the

said Whittren and the said Eadie were so the owners

of said claim as tenfants in common, and were then

and there in the sole, quiet and exclusive possession

of the same, and on said date the said Whittren and

Eadie did by an instrument in writing lease, let and

demise a portion of said claim to the defendant Was-

key for the term to commence at the execution of said

lease and ending on the 1st day of June, 1908; that

the portion of said claim, so leased, demised and let

to said defendant Waskey is bounded and described

as follows

:

All the following-described lands and premise?,

situate in Cape Nome Mining and Recording Dis-

trict, District of Alaska, to wit: Commencing at the

southwest corner stake of the Bon Voyage Placer

Mining Claim; thence northerly along the westerly

boundary line of said mining claim 1,320 feet to

the noi'thwest corner thereof ; thence easterh^ along

the northerly boundary line of said mining claim

220 feet ; thence southerly 1,320 feet to the southerly

boundar}^ line of said mining claim ; thence westerly

220 feet to the point and place of beginning; being

a part of the said Eon Voyage Placer Mining Claim,

the location notice whereof is of record in the office

of the Recorder of said Cape Nome Recording Dis-

trict, in Book 99, at page 296, of the Records of said

District.

That immediately upon the execution of said lease

the defendant Waskey entered upon said poi"tion of

said claim and conmienced to mine and pros]3ect the
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same for gold in accordance with tlie terms of said

lease and is still so engaged; that the defendant

Waskey has at all times kept and performed, and is

now keeping and performing all the teiiiis of said

lease on his part to be kept and performed ; that a

true copy of said lease is hereunto annexed, marked

Exhibit "A," and made a part of this answer.

Fourth: These defendants further allege that

aftei-wards, to wit, on the 20th day of June, 1906,

the said Whittren and the said Eadie were so the

owners of said claim as tenants in common and were

then and there, together with the defendant Waskey

as lessee of the portion thereof hereinbefore de-

scribed, in the sole, quiet and exclusive possession of

the said claim, and on the said 20th day of June,

1906, the said Whittren, Eadie and the defendant

Waskey made and entered into a certain lease and

contract of the remaining portion of said mine for

the term commencing on said 20th day of June, 1906,

and ending on the 20th day of June, 1908 ; that the

remaining portion of said mine described in said

lease and contract last hereinabove referred to is de-

scribed as follows

:

The easterly 440 feet of said mining claim, being-

all of the said claun not heretofore leased by the said

Eadie and the said Whittren to the said Waskey.

That inmiediately upon the execution of said con-

tract and lease, the defendants Eadie and Waskey
entered upon said portion of said claim described

therein and commenced to mine and prospect the

same for gold in accordance with the terms of said



Joseph Hammer et al. 17

lease and they are still so engaged ; that the defend-

ants Waskey and Eadie have at all times kept and

perfonncd and are now keeping and performing all

the terms of said contract and lease on their part to

be kept and performed. That a true copy of said

contract and lease is hereto annexed, marked Exhibit

''B" and made a part of this answer.

Fifth: The defendants further allege that they

have hereinbefore set forth the nature and duration

of their estate in the real property described in plain-

tiffs ' complaint, and of their license and right to the

possession therof, and fui-ther allege that they are

in the possession of said property under and by vir-

tue and pursuant to the two leases and contracts,

Exhibits "A" and "B," hereinbefore mentioned.

Sixth: That said "Bon Voyage" claim as located

by said J. Potter Whittren on the 1st day of Janu-

ary, 1902, and as surveyed and marked by him on

the 11th day of November, 1903, contained within

its exterior boundaries the whole of the premises

described in plaintiffs' complaint, alleged therein to

be the property of the plaintiffs.

Wherefore, having fully answered, these defend-

ants pray to go hence dismissed with judgment for

their costs.

ALBERT FINK and

IRA D. ORTON,
Attorneys for Defendants Frank H. Waskey and J.

Crabtree.
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United States of America,

District of Alaslca,—ss.

J. M. Crabtree, being first duly sworn, deposes

and says : That lie is one of the defendants in the

above-entitled action; that he has read the above

and foregoing answer to plaintiffs' complaint and

knows the contents thereof, and believes the same

to be true.

J. M. CRABTREE.

Subscribed and sworn to before me, this 20th day

of February, 1907.

[Notarial Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska,

Residing at Nome,

Exhibit "A" [to Answer of F. H. Waskey et al.].

#36729.

THIS INDENTURE, made this eleventh day of

June, in the year nineteen hundred and six, between

ANDREW EADIE and J. POTTER WHIT-
TREN, lK)th of Nome, Alaska, lessors, and F. H.

WASKEY, of the same place, lessee, WITNESS-
ETH:
That the said lessors, for and in consideration of

the rents, royalties, covenants, and agreements here-

inafter reserved and contained and by the said lessee

to l)e paid, kept and performed, do hereby lease,

demise, and let unto the said lessee all the follow-

ing-described lands and premises, situate in Cape



Joseph Hammer et al. 19

Nome Mining and Eecording District, District of

Alaska, to wit: Commencing at the southwest cor-

ner stake of the BON VOYAGE Placer Mining

Claim; thence northerly along the westerly boun-

dary line of said mining claim 1320 feet to the north-

west corner thereof ; thence easterly along the north-

erly boundary line of said mining claim 220 feet;

thence southerly 1320 feet to the southerly boundary

line of said mining claim; thence westerl}^ 220 feet

to the point and place of beginning ; being a part of

the BON VOYAGE Placer Mining Claim, the loca-

tion notice whereof is of record in the office of the

recorder of said Cape Nome Eecording District, in

book 99, at page 296, of the records of the said dis-

trict.

To have and to hold all and singular the said

demised premises, together with the appurtenances,

unto the said lessee for the tenn commencing on

the date hereof and expiring at noon on the first

day of June, nineteen hundred and eight, unless

sooner forfeited or detemiined through the violation

by the said lessee of any covenant or agreement

hereinafter contained and by him to be kejot and

perfonned.

And in consideration of such demise and lease the

said lessee does covenant and agree with the said

lessors as follow^s, to wit:

1. To enter upon the said joremises within five

days from the date hereof, and thereafter to pros-

pect, work, and mine the same in good and miner-

like manner, so as to take out the greatest possible
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amount of gold and gold-dust therefrom, witli due

regard to tlie continued future working of the

said mining claim and the preservation of the same

as a workable mine, and so to prospect, work and

mine the said premises steadily and continuously

during the term ol this lease; cessation of labor for

a period of ten days to be deemed a violation of this

agreement.

2. To properly timber all shafts and to keep all

shafts and tunnels, drifts and stopes clear and in

good and safe condition.

3. To allow the said lessors, and their agent or

agents, at all times, to enter upon and into all parts

of the said premises, for purposes of inspection,

and to be present and to assist at all cleanups, the

retorting of the amalgam, and the weighing of the

retort.

4. To give to the said lessors, at Nome, Alaska,

at least ten hours' notice of each and every cleanup,

and to make no cleanup without giving such notice.

5. To make and file for record an affidavit of the

performance of the required annual labor upon the

said mining claim, during each calendar year of the

term of this lease.

6. To pay to the said lessors, as royalty, thirty-

five per centum (35%) of all gold, gold-dust, and
other precious minerals and metals mined or ex-

tracted from the said premises during the term of

this lease and to pay and deliver to the said lessors

such royalty out of, and iimr.ediately after, each and
every cleanup.
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7. To allow no person or persons not in privity

witli the said parties hereto to take or hold posses-

sion of the said premises, or any part thereof, under

any pretense whatever, during the said term.

8. Not to assign this lease, or any interest herein,

and not to sul)let the said premises, or any part there-

of, without the written consent of the said lessors.

9. To quit and deliver up to the said lessors

the i30ssession of the said premises, X .... X,

in good order and condition for continued future

mining, without demand or further notice, on said

first day of June, 1906, or at any time previous

upon demand for forfeiture.

It is exj3ressly agreed that, upon the violation by

the said lessee of au}^ covenant or agreement here-

in contained, this lease and the term hereof, shall, at

the option of the lessors, become forfeited and deter-

mined, and the said lessors may at once enter into

the possession of the said premises and remove

any and all persons found thereon.

Each and every part and covenant hereof shall

extend to and be binding upon the heirs, executors,

administrators, and assigns of the lessors, and, at

the ojDtion of the lessors, the executors, administra-

tors, and assigns of the said lessee.
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In witness whereof, the said parties have here-

unto set their hands and seals the day and year

first above written.

ANDREW EADIE. [Seal]

J. POTTER WHITTREN. [Seal]

F. H. AVASKEY. [Seal]

Done in triplicate.

Signed, sealed and delivered in the presence of

F. E. FULLER.
A. G. BLAKE.

District of Alaska,

Cape Nome Precinct,—ss.

This is to certify, that on this 11th day of June,

A. D. 1906, before me, the undersigned, a Notary

Public in and for the District aforesaid, duly com-

missioned and qualified, personally came Andrew

Eadie, J. Potter Whittren and F. H. Waskey, to me
know and known to be the same persons described

in and whose names are subscribed to the within

instrument, and acknowledged that they executed

the same freely and voluntarily.

Witness my hand and notarial seal this 11th day

of June, A. D. 1906.

[Notarial Seal] F. E. FULLER,
Notary Public for Alaska.

Filed for record Aug. 22, 1906, 2 :20 P. M. request

of F. H. Waskey. F. E. Fuller, Recorder.
,

Deputy.

(Vol. 164, page 133.)
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United States of America,

District of Alasa,

Precinct of Cape Nome,—ss.

I, F. E. Fnller, United States Commissioner and

Ex-Officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certify that the above

and foregoing is a true, full and complete copy of

Instrument numbered 36729, the same being Agree-

ment between Andrew Eadie, and J. Potter Whit-

tren, lessors, and F. H. Waskey, lessee, as the same

appears of record in Volume 16-1, at page 133 there-

of, of the records of my office.

Witness my hand and the seal of the said office

this 12th day of October, 1906.

[Seal] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.

Exhibit ''B" [to Answer of F. H. Waskey et al.].

#36869.

AGREEMENT.
This agreement, made this 20tli day of June, in tlie

year nineteen hundred and six, by and between An-

drew Eadie, J. Potter Whittren, and F. H. Waske}^,

all of Nome, Alaska, Witnesseth

:

Whereas, the said Eadie and Whittren are the own-

ers of the Bon Voyage Placer Mining Claim, situate
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in Cape Niome Mining District, Alaska, the location

notice whereof is of record in the office of the Re-

corder of the Cape Nome Rtcording District, in book

99, at page 296, of the Recor«U of said District

;

And whereas, the said Eadi« and Waske}^ desire

to w^ork and mine the easteiiy 440 feet of said mining

claim, being all of the said claim not heretofore leased

by the said Eadie and Whittren to the said Waskey

;

Now, therefore, in consideration of the premises

and of the sum of One ($1.00) Dollar, by the said

parties paid, each to the other, the receipt whereof

is hereby acknowledged, and of the covenants and

agreements hereinafter contained, it is agreed as fol-

lows: '

''l ^'"¥\

The said Eadie and Waskey agree to enter upon

the said premises within one days from the date here-

of, and thereafter to prosjDect, work and mine the

same in good and minerlike manner so as to take out

the greatest amonnt of gold and gold-dust therefrom,

with due regard to the continued future working of

the said premises and the preservation of the same

as a workable mine, and so to prospect, work and

mine the said premises steadily and continuously for

the full term of two (2) years from the date hereof,

or until said premises shall have been thoroughly and

completel}' mined and worked out ; cessation of labor

for a period of ten (10) days to be deemed a viola-

tion of this agreement.

To properly timber all shafts and to keep all

shafts, tunnels, drifts and stopes clear and in good

and safe condition;
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To allow the said Whittren or his agent at all times

to enter upon and into all parts of the said premises

for purposes of inspection, and to be present and to

assist at all cleanups, the retoi*ting of the amalgam,

and the weighing of the retort, and to give said Whit-

tren or his agent due notice of each and every clean-

up.

It is agreed that of all the gold, gold-dust and other

precious minerals and metals mined or extracted

from the said premises by the said Eadie and Was-

ke.y, under this agreement, one-eighth (1/8) part

shall be paid and delivered to said Whittren immedi-

ately after each and every cleanup, and one-eighth

(1/8) part to the said Eadie, and the remainder

shall be retained hj, and equally divided between,

the said Waske.y and Eadie, after paying from such

remainder all costs and expenses of mining and o]3-

erating under this agreement; tlie expenses of first

loeaiuig piuj, however, io he home soJeJij h/j said Was-

h'eij.

In witness whereof, the said parties have hereunto

set their hands and seals in triplicate, the day and

year first above written.

J. POTTER WHITTREN. [Seal]

ANDREW EADIE. [Seal]

E. H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of

P. D. OVERFIELD.



26 Frank II. Waskey ef aJ. vs.

District of Alaska,

Cape jSTmne Precinct,—^ss.

This is to certif}' that on this 30th day of August,

A. D. 1906, before me, the undersigned, a notary pub-

lic in and for the District aforesaid, duly commis-

sioned and qualified, personally came Andrew Eadie,

J. Potter Whittren and F. H. Waskey, to me known

and known to he the same persons described in and

whose names are subscribed to the within instru-

ment, and acknowledged that they executed the same

freely and voluntarily.

Witness my hand and notarial seal this 30th day

of August, A. D. 1906.

[Notarial Seal] F. E. FULLER,
Notary Public for Alaska.

Filed for record Aug. 30, 1906, 2 :50 P. M.

Request of F. H. Waskey,

F. E. FULLER,
Recorder.

Deputy.

(Vol. 164, page 138.)

United States of America,

District of Alsisa,

Precinct of Gape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-Officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full, and complete copy of Instru-
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ment numbered 36869, the same being agreement be-

tween Andrew Eadie, J. Potter Whittren and F. H.

Waskey, as the same appears of record in volmne

164, at page 138 thereof, of the records of m}- office.

Witness my hand and seal of the said office this

12th day of October, 1906.

[Seal] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.

United States of America,

District of Alaska,—ss.

Due service of the within answer of F. H. Waskey

and J. Crabtree is hereby accepted at Nome, Alaska,

this 20th day of Feb}'. 1907, l)y receiving a copy there-

of.

Attys. for Plffs.

[Endorsed] : 1636. Original. In the District

Court for the District of Alaska, Second Division.

Joseph Hanuuer, et al.. Plaintiffs, vs. F. H. Waskey,

et al.. Defendants. Answer of Defendants J. M.

Crabtree and F. H. Waskey. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Feb. 20, 1907. Jno. H. Dunn,

Clerk. By , Deputy. Z. Albert Fink

and Ira D. Orton, Attorneys for Defts. Crabtree and

Waskey.
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1)1 the District Court for the District of Alaska, Sec-

ond Division.

JOS. HAMMER, B. SCHAVARTZ, and OTTO
HALLA,

Plaintiffs,

vs.

F. H. AVASKEY, J. CRABTREE, J. POTTER
WlilTTREN and ANDREW EADIE,

Defendants.

Reply [to Answer of F. H. Waskey et al.].

Oome now tlie above-named plaintiffs and replying

to the answer of F. H. Waskey and J. Crabtree filed

herein, admit, deny and allege

:

1.

Deny each and every allegation, matter and thing

contained in said defendants' further, separate and

affirmative answer, save and except lolaintiffs admit

that said defendants are in possession of the prem-

ises, described in plaintiffs' complaint herein.

And for a further, separate and affirmative reply

to the answer of said defendants, plaintiffs allege:

1.

That between the 31st day of December, 1902, and

the 1st day of January, 1904, no work or labor was

performed, or im]3rovements made on or for the said

Bon Voyage mining claun, location set forth in the

answer of said defendants F. H. Waskev and J.
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Crabtree, which said alleged location includes the

l^remises in controrersy bv J. Potter Whittren, the

alleged locator thereof, or by any x^erson or persons

acting for or in his behalf to the value of One Hun-

dred Dollars, or any other sum whatsoever. Nor

did the said J. Potter Whittren, or any ]:)erson act-

ing for him or in his behalf, after the 31st day of

December, 1903, resume work upon said mining

claim. That thereupon and before said J. Potter

Whittren or an}^ person acting for or in his behalf

had resumed work on said placer mining claim the

plaintiff B. Schwartz located that certain placer min-

ing claim known as and called the Grolden Bull placer

mining claim, which includes within its exterior

boundaries all of the premises in controversy and

described in plaintiffs' complaint herein, in pursu-

ance of the mineral land laws of the United States,

and did all and singular each and everything requi-

site and necessary to be done in and about the prem-

ises to make a valid mining location under the min-

eral land laws of the United States, and the local

rules, regulations and customs of the District where-

in said claim was situated, whereby the claim of said

defendant J. Potter Whittren in and to said prem-

ises became forfeited, and the plaintiff B. Schwartz

became the owner thereof in fee under and b.y virtue

of a valid and subsisting mining location made as

aforesaid, and ever since said time an}^ title, claim

or right of possession that the said defendant J. Pot-

ter Whittren and his successors in interest had in

and to said premises became forfeited as aforesaid,

and plaintiff* B. Schwartz and his co-plaintiffs to
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whom lie lias conye,yed a portion of his interest in

said claim, ever since have been and now are the

owners in fee and entitled to the possession of the

said premises, and the whole thereof.

AVherefore plaintiffs having fully rej^lied to the

answer of said defendants, demand judgment as set

forth in plaintiffs' complaint.

T. M. REED,
ELWOOD BRUNER,
J. ALLISON BRUNER,

Attorneys for Plaintiffs.

United States of America,

District of Alaska,—^^ss.

Otto Halla, being first duh^ sworn, deposes and

says: That I am one of the plaintiffs in the above-

entitled 'action ; that I have heard read the foregoing

reply; know the contents thereof, and the same is

true as I verilv believe.

OTTO HALLA.

Subscribed and sworn to before me this 28th day

of March, A. D. 1907.

[Notarial Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

L^nited States of America,

District of America,—ss.

Due service of the within Reply is hereby accepted,

in the District of xVlaska, this day of March,

1907, by receiving a duly certified copy of the same.

IRA D. ORTON,
Attorney for .

O. D. COCHRAN,
M. S.,

Attys. for Whittren & Eadie.
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[Endoi-sed] : Xo. 1636. In the District Court, Dis-

trict of Alaska, Second Division. Jos. Hammer et

al., Plaintiffs, vs. F. H. Waskey et al., Defendants.

Reply to Answer of F. H. AVaskey and J. Crabtree,

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Mar. 28, 1907.

Jno. H. Dunn, Clerk. By , Deputy. T.

M. Reed, Elwood Bruner, J. Allison Bruner, Attor-

ney for Pltifs., Xome, Alaska.

In the District Court for the District of Alaska, Sec-

ond Division.

JOS. HAMMER, B. SCHWARZ, and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREX and AXDREW EADIE,

Defendants.

Reply [to Answer of J. Potter Whittren et al.].

Come now the above-named plaintiffs and reply-

ing to the answer of J. Potter Whittren and Andrew

Eadie filed herein, admit, deny and allege:

1.

Deny each and every allegation, matter and thing

contained in said defendants' further, second, sep-

arate answer and defense.

And for a first, further, se]~>arate and affirmative

reply to the answer of said defendants, plaintiffs al-

lege:
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1.

That they are informed and believe that the de-

fendants J. Potter Wliittren and Andrew Eadie

claim the property described in ])laintiffs' complaint

as a placer mining -claim, located nnder the laws

of the United States.

That said J. Potter Whittren claims to have lo-

cated the said premises on the first day of Januar}^

1902.' That at the time the said J. Potter Whittren

claims to ha^'e located the said premises the same

were not open for location; that the said premises

had theretofore been located and occupied by other

persons who had entered thereon prior to the at-

tempted location thereof by the said J. Potter Whit-

tren, and located the same a a placer mining claim in

manner provided by the laws of the United States.

That at the time of the said J. Potter Whittren 's at-

tempted location of said premises, the said prior lo-

cations thereof were still valid and subsisting, and

liad not been abandoned or forfeited.

And for a second, further, separate and affirma-

tive reply to the answer of said defendants J. Potter

Whittren and Andrew Eadie, plaintiffs allege

:

1.

That plaintiffs are informed and believe that the

said defendants J. Potter Whittren and Andrew

Eadie claim the property described in plaintiffs'

complaint as a placer mining claim located under

the laws of the United States known as and called

the Bon Voyage.

That the said J. Potter Whittren claims to have

located the said premises on the first day of January,

1902.



Joseph Hammer et al. 33

2.

That between the 31st day of December, 1902, and

the 1st da,y of January, 1904, no work or labor was

]jerformed or improvements made on or for the said

Bon Voyage Mining Claim, ewhieh said alleged loca-

tion includes the premises in controversy by said

defendants or any person or persons acting for them

or in their behalf to the value of One Hundred Dol-

lars or any other sum whatsoever. Nor did the said

defendants or any persons acting for them or in their

behalf after the 31st day of December, 1903, resume

work upon said mining claim; that thereupon and

before said defendants or any person acting for or

in their behalf had resumed work on said placer

mining claim, the plaintiff B. Schwartz located that

certain placer mining claim know^n as and called the

Golden Bull placer mining claim, which includes

wuthin its exterior boundaries all of the premises in

controversy and described in plaintiffs' complaint

herein, in pursuance of the mineral land laws of the

United States, and did all and singular each and

every thing requisite and necessary to be done in

and about the premises to make a valid mining loca-

tion under the mineral land law^s of the United

States, and the local rules, regulations and customs

of the District wherein said claim was situated,

w^hereby the claim of said defendants in and to said

premises became forfeited and the plaintiff B.

Schwartz became the ow^ner thereof in fee under and

b}^ virtue of a valid and subsisting mining location

made as aforesaid, and ever since said time any title,

claim or right of possession that the said defendants
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had in and to said premises became forfeited as

aforesaid, and plaintiff B. Schwartz and his co-plain-

tiffs, to whom he has conveyed a portion of his in-

terest in said claim, ever since have been and now are

the owners in fee and entitled to the possession of

the said premises, and the whole thereof.

Wherefore, plaintiffs having fnlly replied to the

answer of said defendants, demand judgment as set

forth in plaintiffs' complaint.

T. M. REED,
ELWOOD BRUNER,
J. ALLISON BRUNER,

Attorneys for Plaintiffs.

United States of America,

District of Alaska,—ss.

Otto Halla, being first duly sworn, deposes and

says: That I am one of the plaintiffs in the above-

entitled action ; that I have heard read the foregoing

reply, know the contents thereof and the same is true

as I veril.y believe.

OTTO HALLA.

Subscribed and sworn to before me this 2Sth day

of March, A. D. 1907.

[Notarial Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.



Joseph Hammer et al. 35

United States of America,

District of Alaska,—ss.

Due service of the within Reply is hereby accepted,

in the District of Alaska, this day of March,

1907, b}" receiving a duly certified cop.y of the same.

O. D. COCHRAN,
M. S.,

Attorney for Whittren and Eadie.

IRA D. ORTON,
Atty. for Waskey & Crabtree.

[Endorsed] : No. 1636. In the District Court, Dis-

trict of Alaska, Second Division. Jos. Hammer et.

al.. Plaintiffs, vs. F. H. Waskey et al.. Defendants.

Reply to Answer of J. Potter Whittren and Andrew

Eadie. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Mar.

28, 1907. Jno. H. Dunn, Clerk. By ,

Deputy. T. M. Reed, J. Allison Bruner and El-

wood Bruner, Attorney for Pltffs., Nome, Alaska.

In the District Court for the District of Alaska, Sec-

ond Division.

JOS. HAMMER, B. SCHWARTZ and OTTO
HALLA,

Plaintiffs,

vs.

FRANK H. WASKEY, J. CRABTREE, J. POT-
TER WHITTREN and ANDREW EADIE,

Defendants.
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Verdict.

We, the jury iu the above-entitled action, find a

verdict iu favor of the plaintiffs; that the ]Dlaintiffs

are entitled to the possession of the lands and prop-

erty described in their complaint, described as fol-

lows, to wit

:

Gonnnencing- at the northeast corner of the Golden

Bull Placer Mining Glaim; thence running by mag-

netic courses south 21° 15' E. 630 ft.; thence south

45° W. 695 ft., thence north 27= 30' W. 495 ft. ; thence

north 35° 10 east 717 ft. to the place of beginning,

containing about 8.55 acres, said premises being a

portion of the Golden Bull placer mining claim and

situated within the exterior boundaries of said claim

;

the northeast corner of said Golden Bull claim being

identical with the southeast corner of the Eoosevelt

placer mining claim and at the foot of the divide,

south of Xewton Gulch, known as Gold Hill, in Cape

Nome Mining and Recording District, District of

Alaska.

That the plaintiffs are the owners iu fee and the

owners of the right to the possession of said prop-

erty, and entitled to the possession of the same, and

the whole thereof.

AYe further find that the plaintiffs are entitled to

recover damaa:es against the defendants, and assess

the amount of damages in the sum of 75 cents.

BERNARD O'REILLY,
Foreman.
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[Endorsed] : No. 1636. In tlie District Court, Dis-

trict of Alaska, Second Division. Jos. Hammer et

al., Plaintiffs, vs. Frank H. Waskej^ et al., Defend-

ants. Verdict. Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome.

Sep. 9, 1907. Jno. H. Dunn, Clerk. By
,

Deputy. J. Allison Bruner, Elwood Bruner, T. M.

Reed, Attorney for Pltffs., Nome, Alaska.

[Motion to Set Aside Verdict and for a New Trial.]

In tlie District Court for tlie District of Alaska, Sec-

ond Division.

JOSEPH HAMMEP et al..

Plaintiffs,

vs.

FRANK H. WASKEY et al.

Defendants.

Come now the defendants in the above-entitled ac-

tion and move the Court to set aside the verdict in

the above-entitled action and grant a new trial there-

in, upon the following grounds

:

I.

Insufficienc}^ of the evidence to justif}" the verdict.

II.

Errors in law occurring at the trial and excepted

to by the defendants and each of them, as follows

:

Error of the Court in directing the Jury to find
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a verdict for the plaintiffs and against the defendants

for the land in controversy.

ALBERT FINK,
IRA D. ORTON,
F. E. FULLER,
O. D. COCHRAN,

Attorneys for Defendants.

Service admitted Sept. 11, 1907.

ELWOOD BRUNER,
T. M. REED,
J. ALLISON BRUNER,

Attys. for Pltffs.

[Endorsed] : #1636. Original. In the District

Court for the District of Alaska, Second Division.

Joseph Hammer et al., Plaintiff, vs. Frank H. Was-

key et al., Defendant. Motion for New Trial. Filed

in the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Sept. 11, 1907. Jno. H.

Dunn, Ira D. Orton, Attorney for Defendants.
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[Minutes Relative to Overruling of Motion for New
Trial, etc.]

In the District Court for the District of Alaska,

Second Division.

Term minutes, Special October, 1907, Term begun

and held at the Town of Nome, in said District

•and Division, October 7, 1907.

Wednesda}^, November 6, 1907, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOOEE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. G. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had:

#1636.

HAMMER et al.

vs.

WASKEY et al.

The Court rendered a decision overruling motion

for new trial. On motion of Ira D. Orton, defend-

ants were granted thirty days' additional time to file

bill of exceptions and a stay of execution for same

length of time.
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In the District Court for the District of Alaska,

Second Division.

JOSEPH HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

FRANK H. WASKEY, J. CRABTREE, J. POT-

TER WHITTREN and ANDREW EADIE,

Defendants.

Judgment.

The above-entitled action having, on the 6th day of

September, 1907, regnlaiiy come on for trial, Elwood

Bruner, J. Allison Bruner and T. M. Reed appearing

as attorne^^s for plaintiffs; Albert Fink, Ira D. Or-

ton, C. D. Murane and W. A. Gilmore appearing for

defendr/fs, Frank H. Waskey and J. Crabtree; and

F. E. Fuller and O. D. Cochran appearing for defend-

ants J. Potter Whittren and Andrew Eadie; and a

jury of twelve persons having been regularly im-

paneled and sworn to try said action, and witnesses

on behalf of the parties thereto having been sworn

and examined and documentary evidence introduced

;

and after hearing all the evidence and the Court hav-

ing instructed said jury to find a verdict for the plain-

tiffs, the said jury did find by their verdict for the

plaintiffs and against the defendants, as follows

:

"We, the jury in the above-entitled action, find a

verdict in favor of the plaintiffs; that the plaintiffs

are entitled to the i>ossession of the lands and prop-
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erty described in their complaint, described as fol-

lows, to wit

:

Commencing at the northeast corner of the Golden

Bull Placer Mining Claim, thence running by mag-
netic courses south 37° 15' 630 ft ; thence south 45° W.
695 ft; thence north 27° 30' W. 495 ft; thence north

35° 10' east 747 ft. to the place of beginning, contain-

ing about 8.55 acres, said premises being a portion of

the Golden Bull placer mining claim and situated

within the exterior boundaries of said claim; the

northeast corner of said Golden Bull claim being

identical with the southeast corner of the Roosevelt

placer mining claim and at tlie foot of the divide,

south of Newton Gulch, known as Gold Hill, in Cape

Nome Mining and Recording District, District of

Alaska.

That the plaintiffs are the owners in fee and the

owners of the right to the possession of said property,

and entitled to the possession of the same, and of the

whole thereof.

We further find that the plaintiffs are entitled to

recover damages against the defendants, and assess

the amount of damages in the sum of seventy-five

cents.

BERNARD O'REILLY,

Foreman. '

'

Wherefore, by virtue of the law, and by reason of

the premises aforesaid,

It is ordered and adjudged that the plaintiffs are
the owners in fee under and by virtue of a valid and
subsisting mining location of the following described
placer mining claim, to wit

:
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''Commencing at the northeast corner of the Golden

Bull Placer Mining Claim, thence running by mag-

netic courses south 27° 15' E. 630 ft. ; thence south 45°

AV. 695 ft.; thence north 27° 30' W. 495 ft.; thence

north 35° 10' east 747 ft. to the place of beginning,

containing about 8.55 acres, said premises being a

13ortion of the Golden Bull placer mining claim and

situated within the exterior boundaries of said claim

;

the northeast corner of said Golden Bull claim being

identical with the southeast corner of the Roosevelt

placermining claim and at the foot of the divide, south

of Newton Gulch, known as Gold Hill, in Cape Nome
Mining and Recording District, District of Alaska."

—being the premises described in the complaint of

plaintiif and involved in the trial of this action.

It is further ordered and adjudged that the plain-

tiffs are the owners of the right to the possession and

are entitled to the x^ossession of the aforesaid placer

mining claim, and the whole thereof, and,

It is further ordered and adjudged that the plain-

tiifs do have and recover of defendants damages in

the sum of seventy-five cents.

It is further ordered and adjudged that plaintiffs

do have and recover of defendants Frank H. Waskey,

J. Crabtree, J. Potter Whittren and Andrew Eadie,

and each of them, the possession of the aforesaid pla-

cer mining claim, and the whole thereof, and that

plaintiffs do have and recover from the defendants

Frank H. Waskey, J. Crabtree, J. Potter Whittren

and Andrew Eadie, join.stly and severall.y the sum of

Dollars and cents, taxed as costs and

disbursements in the above-entitled action.
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Done in open court this 9tli cla_y of November, A. D.

1007.

ALFRED S. MOORE,

District Judge.

[Endorsed]: No. 1636. In the District Court, Dis-

trict of Alaska, Second Division. Joseph Hammer et

al., Plaintiffs, vs. Frank H. Waskey et al., Defendants,

Judgment. Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Nov. 16, 1907. Jno. H. Dunn, Clerk. By
,

Deputy. Elwood Bruner, J. Allison Bruner, T. M.

Reed, Attorney for Plaintiffs. Nome, Alaska.

Comp. Vol 5, Orders and Judgments, p. 563. McB.
J. D. 2, page 45.

[Bill of Exceptions.]

In the District Conrt for the District of Ataslca, Sec-

ond Division.

JOSEPH HAMMER, et al.,

Plaintiffs,

vs.

FRANK H. WASKEY, et al.,

Defendants.

The above-entitled action coming on regularly for

trial on the 6th day of September, 1907, before the

Hon. Alfred S. Moore, Judge of the above-entitled

court, whereupon a jury of twelve persons were duly
impaneled.

The plaintiffs were represented by Messrs. Elwood
Bruner, J. Allison Bruner and T. M. Reed, their at-
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(Testimony of B. Schwarz.)

tornoYS, and the defendants b}' Messrs. Albert Fink,

O. D. Cochran, W. A. Gihiiore, Ira D. Orton and C.

E. Murane.

The following were the proceedings at the trial

:

After the jury were sworn, the opening statement

for the plaintiffs was made by Mr. Elwood Bruncr,

and for the defendants by Mr. O. D. Cochran.

Thereupon B. SCHWARZ, one of the plaintiffs,

called as a witness on his own behalf, after being duly

sworn, testified as follows

:

I am 40 years of age, a miner by occupation.

Have been in Alaska since '97. I know Otto Halla.

I have known him since '98. I had a talk with Otto

Halla with reference to locating a claim in the Cape

Nome District, with reference to the Golden Bull.

This w^as on the 20th of December, 1903. As a result

of that talk I went out there on the 27th or 28th of

December, 1903. I examined the Golden Bull on

that day. Before that time I had also examined the

ground. I was on the ground first in '99. I made a

discovery of gold upon the claim in 1901, towards

fall or September. I made a discovery of gold upon

the ground. The next day after the 28th of Decem-

ber, 1903, or the day following, I went over there with

Otto Halla. I wanted Halla to show me the stake

that is marked 3 on the map. I had found the other

stakes 1, 2, and 4.

When I went out there with Mr. Halla he showed

me stake 3. We went around the claim and went

home again. :^i
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(Testimony of B. Schwarz.)

I next went on the ground on the 31st of Deceml)er,

for the purpose of stakmg that clahn, the Golden

Bull. I did not find within the limits of the Golden

Bull any stake of any other claim. I staked the

Golden Bull at 12 o 'clock, January 1, 1901. I shaved

off the stake that was standing at the point 1 (referr-

ing to map, Plaintiffs' Exhibit 1). The stake was

standing there before designating the corner of the

Golden Bull, and I wrote on it the initial stake of

the Golden Bull, the date, and my name.

I then went to the point marked 1 on the map (re-

ferring to the same map), shaved off the stake that

was standing there before, wrote on it northwest

corner. Golden Bull, the date, 1st of January, 1901.

Then I went to point marked 3 on the map, shaved

off another stake that was standing there and wrote

on it southwest corner. Golden Bull, and the date.

From there I went to point marked 2 on the same

m.ap and shaved off a stake standing there, and wrote

on that southeast corner Golden Bull, the 1st of Jan-

uary, 1901.

The stakes that I shaved off were the old stakes of

the Golden Bull staked in 1902 by Halla.

At this point the following question was asked the

witness

:

Q. State whether or not it was before or after 12

o'clock the night of December 31st that you staked

that. A. At 12 o'clock exactly.

The witness, continuing, testified : I placed my lo-

cation notice on the stake at the point 1 on this map.
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(Testimony of B. Schwarz.)

I placed my location notice on that stake when I

shaved it off. I put the location notice on the initial

stake and left it there.

At this point a paper was shown the witness and

he testified concerning it that it was a copy of the

notice posted by him, and that he afterwards placed

it of record in the Recorder's Office of the Cape Nome
Recording District. The paper was thereui^on ad-

mitted in evidence and read to the jury, marked

Plaintiffs' Exhibit No. 2, and was, with the endorse-

ments thereon, in words and figures as follows

:

Defendants' [Plaintiffs'?] Exhibit 2.

No. 25053.

NOTICE OF LOCATION.—PLACER CLAIM.

Notice is hereby given that the undersigned, hav-

ing complied with all the Requina ents of the Revised

Statutes of the United States, claims by right of dis-

c'overy of Gold and location the following within the

boundaries hereinafter described Placer Mining

Ground of 20 acres, to wit

:

Commencing at this the Initial stake where a copy

of this notice is posted, being also the N. E. corner

of the claim, and being also identical wdth the S. E.

corner of the Roosevelt claim, thence in a AVesterly

direction to 1320 feet to the N. AV. corner of the

claim, being a sod monument of about 3 feet high,

with a stake in the center, thence in a South-

erly direction 660 feet to the S. W. corner of

the claim being identical wdth the N. W. cor. of the

Golden Calf Claim, thence in an Easterly direction
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(Testimony of B. Sdiwarz.)

to the S. E. cor. of the claim, 1320 feet, being identical

with the N. E. cor. and initial stake of the Golden

Calf claim, thence in a Northerly direction 660 feet

to the I;/^ial stake or place of beginning.

This claim is sitnated on the divide between New-

ton Gulch a trib. to Dry Creek and Fox Creek a trib.

to Otter creek a trib. to Nome River, in the Nome

Mining District, District of Alaska, and being-

known as the GOLDEN BULL Claim. This claim

is ideticsilii the same as located b}^ ^I. Roth in the

year 1902.

Located this the 1st day of January, 1901.

Locator: B. SCHWARZ.
Witness: OTTO HALLA.
Filed for record at request of B. Schwarz, Jan. 20,

1904, at 3 :10 P.M.
T. M. REED,

Recorder,

W. W. Sale,

Deputy.

(Vol. 133, page 423.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-Officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereb}^ certify that the above and fore-

going is a true, full and complete copy of Instrument

numbered 25053, the same being notice of location

—
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(Testimony of B. Scliwarz.)

Placer Claim—of Golden Bull, as the same appears

of record in Volume 133, at page 423 thereof, of the

records of my office.

Witness my hand and the seal of the said office this

2d day of May, 1907.

[Seal] F. E. FULLER,
Eecorder.

By F. R. Cowden,

Deputy.

[Endorsed] : "Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

May 6, 1907, Jno. H. Dunn, Clerk. By
,

Deputy."

The witness then testified further as follows : Otto

Halla was with me at this time. Halla located an-

other claim that evening. Halla became interested

in this claim, the Golden Bull, at the time I staked it.

He had a half interest. I conveyed him a half inter-

est, as I had agreed. Mr. Hammer has a quarter in-

terest.

On cross-examination the witness testified as fol-

lows :

"
'; "^"'^1

jMr. Halla located one of the claims that night, the

Golden Calf. That was the claim marked Coffee on

this map. '
•

| \

At this point in the trial two maps were admitted

in evidence, without objection, one introduced by the

plaintiffs, marked Plaintiffs' Exhibit No. 1, and the

larger map by the defendants, marked Exhibit No.
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(Testimony of 1!. Si-hwarz.)

The map Plaintiffs' Exhibit Xo. 1 was as follows:

[Plaintiff's Exhibit 1.]
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(Te.stiiudiiy of B. Scliwai/,.

)

Tlu' iiia]i "Exliil)it X" was as follows:

[Defendants' Exhibit "X."]
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(Testimoii}^ of B. Scliwarz.)

The witness then proceeded to testify: Referring

to Plaintiffs' Exhibit No. 1, the Golden Calf began

at point 2 and came to the point which is marked 5,

then to the point which is marked 6, then over to the

point which is marked 7. Mr. Halla located no other

gronnd that night, Jaunar}^ 1, 1904. I was out there

the first time in December, '99. I was looking over

the country. I attempted to stake one claim, but I

never recorded it. I don't know the exact location.

I put in one stake but never marked the bound-

aries, nor ever recorded it. I called it Vasudeva.

That is a Sanskrit word and means the highest

maxim in man, is identical with the highest maxim

in the world at large. I wrote out the location notice

and put it on a stake, subsequently abandoned

the ground.

I have been mining 12 or 13 years in Alaska and

elsewhere. After '99 I was first on the Golden Bull

in 1901. I went out to stake a claim but didn't stake

any. The next time was in 1903. In 1901 when I

was out there I panned and found prospects. I was

looking for an old channel. I had it in my mind

that the country looked like there would be an old

channel from Newton Gulch. I had looked the

country over pretty well in '99. I don't know what

brought upon me the idea that it might be an old

channel from Newton Gulch going through there, but
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(Testimony of B. Scliwarz.)

I went ont to look over the country and see if the

country looked like if an old channel would go

through there, and when I came over there things

didn't look as good as I thought it would look to me
before I left town, that was the reason I didn't stake.

The location 1 made in 1904 I predicated on the

discovery I made in 1901.

At the time we located we left town about half-

past ten or eleven at night, went out with Otto Halla.

He wanted to be a witness at the staking of the claim.

He told me he had staked it before, told me where it

was. He told me to go out to stake it in my name,

give him a half interest, and I agreed to do that.

That was the substance of it, and that just hapi^ened

to be the place where I had found gold in 1901.

On the stake that I shaved off at the northeast

corner of the claim, there was on it marking desig-

nating that it was the northeast corner of the Golden

Bull and the name Max Roth, I believe, and nothing

else that I can remember. I first saw this stake in

December, 1903. It was a round driftwood stake,

21/3 inches through and 2i/) feet high. There was a

Roosevelt stake at the same point and a stake of the

Pioneer Bench. There was no other stake that I re-

member.

At this point in the examination of the witness the

following questions Avere asked and the witness made
the following answers:

Q. No Bon Voyage stake there '?
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(Testimony of B. Sehwarz.)

A. No—yes, there was a 2 by 2 stake there, about

a foot high, seemed to be a new stake, I didn't know

what stake it was.

Q. Did you look at it?

A. Yes, I looked at it.

Q. Nothing- at all written on it *?

A. I think there was northeast corner.

Q. Was that all?

A. That was written on the stake.

Q. There might have been B. V. ?

A. I don't recollect it.

Q. Cut in with a knife or marked with a pencil ?

A. I don't remember whether it was or not.

The witness then continued to testify : I shaved off

the old stakes of the Golden Bull. Halla was with

me. Told me I could take his stakes. He went out

there to show me the claim. After I had trimmed it

off I wrote on it initial stake of the Golden Bull the

first of January, 190-1:, and my name, signed my name

to it—B. Sehwarz.

From point 1 on the map I went to point 4.

Found another Golden Bull stake there, shaved it

off. I believe it was a kind of a board stake, taken

from a dry goods box or potato crate. Otto Halla

was with me. From there I went to the point No. 3

on the map. Found a stake there marked Golden

Bull, shaved it off the same way, and marked the

same kind of writing on it. It was a stake taken

from an old barrel. I then went to the point 2 and

did the same thing.
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OTTA liALLA, a witness on ix'Iialf of the plain-

tiffs, being first duly sworn, testified as follows

:

My name is Otto Halla. I am a miner by occupa-

tion. Have been since '99 in Nome. I am ac-

quainted with the ground between Newton Gulch and

Fox Creek, shown on the map. 1 1)ecame acquainted

with it in 1902, July. In 1902 I spent about eight

daj^s in that neighborhood, examining the stakes,

and examining the ground with a view of locating.

I have known Mr. Schwarz since '98 in Dawson. I

saw him in 1902. Had a conversation witli him in

1903 with reference to locating the claim, the Golden

Bull. I have known the Golden Bull since 1902,

July 31st, having located it on that day for Max
Roth. He left the country in 1903 and has not been

back since. In 1903 I had a talk with Mr. Schwartz

with reference to that claim. I had put out monu-

ments and located the ground and had prospected the

ground. In 1903 I took Mr. Schwartz to the ground

and showed him the location of the Golden Bull. I

was present when Schwartz staked it. That was on

January 1st, 1901, between the hours of 12 o'clock

and 1 A. M. We went out together from Nome.

Mr. Schwartz commenced at point 1 (indicating on

Map) the northeast corner. He adopted the same

stakes I had used there for the Golden Bull location

of Max Roth, where he i)laced his location notice,

which I had prepared the evening before, and he

went to No. 4, then to 3 and then to No. 2. He put

the location notice on the first stake, made a slit in it,

a beechwood stake. He marked that stake Initial
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(Testimony of Otto Halla.)

Stake and northeast corner of the Golden Bull, and

signed his name to it, and I signed my name as a wit-

ness on the stake. I believe I signed the others. I

would not be sure. There was an agreement between

myself and Mr. Schwarz as to the ownership of the

elaim. This agreement was that he was to give me
a half interest for assisting him in locating the claim.

This agreement was fulfilled. Prior to that time in

July, 1902, I had discovered gold in the claim. I

panned, made a discovery of gold, not very far

from stake Xo. 3, about 250 feet east from

stake No. 3. The driftwood stake was about

214 f^ct long, round, and about 2 inches in

diameter. At No. 4 there vras a stake, a piece

of a i^otato crate, about 2 feet high, flat and about

3 inches wide, and about a half inch through,

placed in a monument ; at point 3 there was a barrel

stave, which I found in 1902 on Fox Creek, and at

point 2 was also a piece of a potato crate and these

were all placed in permanent mounds. The location

as made by Schwarz in 1901 was identical with the

one made by me in 1902 for Max Eoth. The stakes

were placed in the same mounds. On this claim ]Mr.

Roth did not do the assessment work.

Upon cross-examination, the witness testified as

follows: I am a mining operator rather than a

miner. I do not own 13,000 acres. I do not

know what I own. I first became acquainted with

the ground covered hy the Golden Bull in July, 1902.
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(Testimony of Otto Halla.)

I made a location of it for Max Roth July 31, 1902,

I had an agreement at that time that I should get

a half interest in the property but I didn't get it.

I located the ground as designated })y the figures

1, 4, 3 and 2 on Plaintiffs' Exhibit 1. No assess-

ment work was done on the Max Rotli location in

1903. I expected the ground to become open.

Mr. Schwarz came to me about the ground.

I told him about this Golden Bull. I told

him that there w^as a piece of property some

parties wouldn't do the assessment w^ork on that he

may relocate it on Jan. 1st. I was to have a half in-

terest with Max Roth under that location, ])ut never

got it. I thought the gromid was likely valuable.

I didn't locate it in my own name for several

reasons, one was I realized I could not do the assess-

ment work on all the claims I have located in that

neighborhood without some financial assistance, and

by getting in somebody that will do the work I ex-

pected that I would be able to hold the ground, that

I would be able to divide up the ground, the agree-

ment with the partners in very many cases was that

they should open up the ground, that they should

dig some holes and open up the ground, open up

the country. That is the principal reason. I have

not been actually financially able to look after all

my property alone. I didn't know how many

properties I have. It i3 not a fart that [

-Mr. S( 'hwari;j) and myoelf went in to forfoit [A. McB.
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(Testimony of Otto Halla.)

out of Ilia half intere st. I did not intend to do the

assessment work on this ground in 1903. I never

got the deed from Max Roth, eonsequentl}^ I did

not own my interest in it. I did not own an}^ in-

terest in the Golden Bull at the time I told Schwarz

to locate it. My contract with Roth was not com-

plied with. The agreement was not lived up to.

Under the agreement I had with Schwarz I had a

half interest in this ground for assisting him, help-

ing in the location. I took him out and showed him

the stakes about the 28th day of December, 1903, and

again on the 1st day of January, 1904. I w^nt

around with him to all tlie stakes, pointed them out

to Mm, I didn't assist in shaving the stakes. He
shaved them himself. I knew he was going to locate

it in his own name. The evening before it was lo-

cated, in my cabin, I w^rote out the location notice on

the typewriter, a copy of which is offered in evidence.

I believe he made the deed to.me in March, the 23d

of March, 1904.

The deed of a one-half interest in the property

from B. Schwarz to Otto Halla was here produced,

and the witness further testified

:

This deed w^as made in fulfillment of the agree-

ment I had with him. The original agreement was

not in writing. I had been over this ground a great

deal, examining the country and the stakes, with a

view to making the locations.

Upon redirect examination the witness testified as

follows

:
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Q. You was asked with regard to this talk that

YOU had with Mr, Schwartz going out there, in re-

gard to that, the conversation in regard to that, was

there anything said with regard to the discovery of

gold made upon the claim?

Mr. ORTON.—Objected to as leading, hearsay,

immaterial and incompetent.

Q. As to whether there has been any communi-

oation of the fact by Halla to Schwartz that he had

made a discovery of gold ?

Mr. ORTON.—Objected to as immaterial, irrele-

vant, incompet;/f, hearsay and leading.

The COURT.—Overruled.

Mr. ORTON.—Exception taken by the defend-

ants.

A. I told Schwartz that I had made a discovery

of gold in 1902.

The plaintiffs here rested their case.

The foregoing is the substance of all the testimony

introduced on behalf of the plaintiifs.

J. POTTER WHITTREN was thereupon called

as a witness on behalf of the defendants, and after

being duly sworn, testified as follows:

I am engaged in mining and surveying. I have

lived in Nome since 1900. I know a claim in tliis

District called the Bon Voyage. I first became ac-

quainted with this ground in the latter part of

September, 1901. I knew the ground was open

out there, a particular portion of the ground, and

I went out to examine it and found it. That was in
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the latter part of September or the early part of

October, 1901. At that time I staked about 25 arres

of it. I guess I staked a big claim. ]\lade a dis-

covery, put up the stakes, and came back to Nome.

That was in Septem.ber, 1901, or the early xDart of

October. I got the stakes from Dry Creek, \nck

of our cal)in, from a pile of driftwood there.

I see the map on this wall, marked Defendants'

Exhibit "X," and the ground marked the Bon

Voyage. I put the upper center stake at point 1

on this map in September or early October. I

put in five stakes in all. The upper center stake

was an ordinary round driftwood stake, an inch

and a quarter in diameter aljout. I did not write

anything on it at that time. Just drove it in the

ground through about three inches of frost with a

pick, and put the next stake at the point 2, in

a clump of willows, in the brow of the hill that was

known as Gold Hill. That is the hill northeast

of the claim. I put one of these driftwood stakes

at the point 2, put it in the ground, in a similar

manner, then I lined up this stake and that stake

(referring to the center stake) with the south peak

of Sedge Island, a little nob on the southerly ex-

tremity.

I then ]3ut a stake at the point 5 on this map in

line with the south peak of Sledge Island. I liave

since that time examined tliat north line with ref-

erence to the south peak of Sledge Island and it

is identical. At the point 5 I put in another drift-
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wood stake. These stakes were in the neighborhood

of about three feet long. Point 5 was the north-

westerly corner of the Bon Voyage and point 2

the northeasterly corner.

After leaving the northwesterly corner I turned

a right angle, a fairly good right angle, sighted for

some object on the beach, and came down and

put a stake at point 12 on this map, similar in size

to the other stakes, planted it in the ground in

the same way. From there I turned, as near as

I could, a right angle to the point marked 3 and

10, and put in the southeast corner stake similar

driftwood, similarly planted in the ground. There

^vas no writing upon the stakes at that time. I

had a pick and shovel and a pan and sunk a hole

at the northwest corner and made a discovery of

gold. I think the hole was about 1 feet deep.

No one was with me at the time. I panned there

and found colors of gold, indi<'ations of gold.

I found g'old, that was all I coidd say. The

character of the ground was that it was a slide,

in the nature of a slide. I got the prospects in

a blue clay and l)roken ro(dv. I was on the ground

again December 25th, Cliristmas day, 1901. Up-

on returning to town there was a man 1\v the name

of Brown, Charles Brown, came to town with me.

On the 25th of December, 1901, I Just went out there

to be able to locate and find my stakes, upon the

first of January, l)ecause the ground when I

was out there was bare and now there was several
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feet of snow, two or three feet, and I went ont to

locate my stakes so that I coukl find them on the

first of January, because the ground when I

was there was bare and now there was several feet

of snow. I found my stakes. After finding these

stakes, I had broken into Dry Creek and went into

a cabin on Dry Creek, where I found a man named

Hannan. I stopped, dried my stockings, and he set

up a hmch for me. Directly after leaving the cabin

Brown and myself came to tocn together, came right

across the Bon Voyage claim to town. I showed

the stakes to Charlie Brown. I just stated that this

was my claim; didn't go up and point each stake out

to him.

I was back there at half-past eight o'clock, Jan-

uary 1, 1902. I left Nome on the night of December

31st; went to Little Creek and Extra Dry; came

back to this claim in the morning. I then put the

location notice on the initial stake. The first

stake I found was at the northeast corner, in the

I'.unch of willows at point two. I scribed it with

the letters "B. V." No. 4; then went to the initial

stake, put my location notice on it, scribed that

"B. V." As near as I could pace it, it is a little

over 300 feet from the northeast to the initial stake.

The initials "B. V." represented Bon Vo,yage. I

])ut the location notice in a slit in the top of the ini-

tial stake. I marked the stake with a scribe, which

is an instrument used by engineers to cut wood in

marking it. I then went to point 5, the nortliwest
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corner of the Bon Voyage and marked that stake,

scribed it in the same manner. I scribed all the

stakes in that way in a similar manner. The dis-

tance from the northeast to the northwest corner

was about 660 feet, and from the northwest corner

to the southwest corner was supposed to be 1320 feet.

Tt turned out afterwards to be a little longer than

that. The distance from the southwest to the south-

east corner was supposed to have been 660 feet. It

was about that. I filed the location notice, filed it

for record.

I vs'as next back on the claim on November 11,

1903, as near as I can remember. I was taking a

man out to start in to work representing, also taking

my transit out and surveying the claim and t/cing

in the corners. I was a United States Deputy ]VIin-

eral Surveyor then in 1903. I made a survey of it.

Mr. Lang and Mr. Taft were v\'ith nie for the pur-

pose of assisting me. They went out upon the claim

with me and went round the claim. I did the instru-

ment work then, and they did the measuring, taping,

carried the tape. Wo started in at the northeast

corner, where a clum}) of willows were, point 2 on

the map. Defendants' Exh.ilut X. I have tlie field-

notes of that survey. I had a transit, tape and pins,

steel tape, ordinary surveyor's steel tape, 100 feet

long. The tape was stamped correct by the United

States Government, and was the special tape for

that kind of work. Started at point 2, northeast cor-

ner, put in a new stake at that ]:»oint, 2x2. I found
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a stake placed by me in 1901 at that point after con-

siderable tronble. Fonnd it where that No. 2 stake

now stands. The markings were not decipherable

at once. It seems to me the stake was marked Max
Roth, by Otto Halla, July 10th, or something like

that, 1902. The stake which Otto Halla used was

the original stake which I had placed there, the

northeast corner stake. It had been whittled off

nearly, but there was enough left so that I could de-

cipher the "B. y," From point 2 at the northeast

corner I took bearings on Sledge Island. The com-

pass on the transit was broken and I took the angle

with the vernier. My field-notes show from the north-

east corner to the northwest corner, hit the south

peak of Sledge Island. That is the same as I orig-

inally staked it, lined up the same. It hit the center

of the peak. When I put the instrument on I hit

the center of the south peak of the contour of Sledge

Island. This stake, which I found at the northeast

corner of the Bon Voyage, having written on it ]\Iax

Roth, and having exposed thereon a part of the scrib-

ing "B. v.," I took up because I considered it my
property and In-ought it back to Nome and put it

in Dr. Westby's Building, down on Front street. It

rem^ained there until it was burned up in the fire.

The purpose for which I took this stake was in case

of trouble arising over this claim I could have that

to defend it. You could make out the scribing un-

derneath the writing, if you knew the "B. Y." was

there. You coidd see part of the cutting, the num-
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ber had been erased, originally marking that eorner

"No. 4 B. V." The "No. 4" you could not make

out, l)ut you could make out part of the "B. V."

All tlie stakes planted by me when I surveyed the

claim was 2 by 2's, each designating the point "N. E.

B. v."; "N. W. B. v."; "S. E. B. V."; "S. W.
B. V." At the northeast corner I placed a stake

2 by 2 inches with a nail driven in the top to desig-

nate the point, and it was scribed "N. E. B. V."

and driven in the ground. The bottom of that stake

is there yet. It has been burned by a tundra fire.

We found the bottom of it in 1906 and nailed a new

stake to it. That stake remained there from the 11th

of November, 1903, until the same was burned by

tundra fire. In 1903, when surveying, I didn't take

in the initial stake at all. I took up the four stakes

there, the corners, by making the survey and iicmg

each corner in regardless of the initial stake. I ran

a line from the points 10 to 2 that day. I made the

angles of the claim 90 deg. From the northeast to

the northwest corner is 660 feet. I had to pull in

the nortln^-est corner. It was about 20 feet out. I

pulled it in so as to make it exactly 660 feet. I then

turned a right angle and ran do^\m to the southwest

corner. I measured down 1320 feet and put up a

stake at the point 4 instead of the point 12. I found

the claim was going to be over 20 acres. I was cut-

ting down the excess. I then turned a right angle

and ran to the southeast corner. We ma}^ liave

moved that a foot more or less ; that line was about
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right. We made the distance 660 feet. ^Yc ran it

back, checked back to the northeast corner. I made
the original field-notes November 11th, 1903, on the

ground.

On cross-examination, the witness testified as fol-

lows :

I first put the original stakes on the Bon Voyage

September, 1901. I intended to locate it January

1, 1902. I didn't locate it in September because the

ground was not open. I had reason to Ijelieve there

were conflicting locations. I had never been over

the ground before the latter paii; of Septeml)er or

first of October. I had examined the Recorder's

office to find if anything conflicted out there,

and was looking for a particular claim. I found

one stake of it, but don't remember now what the

name of it was. I was looking for a claim staked

and recorded by D. AV. Waldron, and I found

the one stake about at the point marked two on

Defendants' Exhibit "X." As near as I can re-

member, it was a claim known by the name of

the Gold Hill Claim. I did not tie to the Waldron

stake, because I did not consider it a pennanent tie.

The Bon Voyage claim was not tied to anything out-

side of 1500 feet in a certain direction from New-

ton Gulch at that time, and afterwards, when I sur-

veyed it in November, 1903, I tied the claim to per-

manent objects. The Waldron stake I found was

just a willow out from the bunch there in the clump.

The clump of willows have been removed.
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Upon further redirect examination, the witness

testified as follows

:

A paper being handed to the witness he identified

it as a copy of the Location Notice posted on the Bon

Voyage claim on the 1st day of January, 1902 ; and

thereupon the copy being a certified copy of said

location notice, recorded in Vol. 99, page 296, Rec-

ords of said District of Alaska, was admitted and

read in evidence, without objection as follows:

Defendants' Exhibit 5.

#13772.

LOCATION NOTICE.

Notice is hereb^y given, that the undersigned, in

compliance with the requirements of Revised Statutes

of the United States, and the local customs laws and

regulations has staked 20 acres of ground by right of

location and discovery, for placer mining purposes,

situate in the Cape Nome Recording District, Dis-

trict of Alaska, and more particularlv described as

follows to wit—Commencing at this initial stake which

is situated about 1500 feet in a Southerly direction

from the upper end line of Creek Claim No. 3 Below

on Newton Gulch a tributary to Dry Creek and Snake

River in the above-mentioned District, and being in

the center of the North end line of said claim ; thence

330 ft. in a westerly direction and parallel to fo said

Newton (Julch to corner stake No. 1; thence 1300 ft.

in a Southerly direction and at right angles to corner

stake No. 2 ; thence 660 ft. in an Easterly direction to

corner stake No. 3; thence 1320 ft. in a Northerly di-
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rection to corner stake No. 4 ; thence 330 ft. to the ini-

tial stake or the place of beginning. This claim is

more particularly situated as follows, to wit, being on

the divide known as ''Grold Hill," which is between

Ne^^i;on Gulch and Nome River and is next to one cer-

tain Bench claim known as the Gold Hill claim No. 1

staked and recorded by Thos. Wheeler.

This claim shall be known as " The Bon Voyage. '

'

Located this 1st day of Jan., A. D. 1902, at 8:30

A. M. J. POTTER WHITTREN.
Witness: JAS. W. BAYNE.
Filed for record 9 :26 A. M. 2d Jan. 1902, at request

of J. Potter Whitterw.

(Vol. 99, page 296.)

T. M. REED,
Recorder.

E. Whittard,

Deputy.

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-Office Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and com^Dlete cop}^ of Instrmnent

numbered 13772, the same being Location Notice of

"The Bon Voyage" Claim, as the same appears of
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record in Volume 99, at page 296 thereof, of the

records of niy office.

Witness my hand and the seal of the said office this

2d day of May, 1907.

[Seal]
F.E.FULLEE,

Recorder.

By F. R. Oowden,

Deputy.

[Endorsed] : "Filed in the office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome.

May 6, 1907. Jno. H. Dunn, Clerk. By
,

Deputy."

The witness' book of field-notes was thereupon pro-

duced, and he testified further as follows

:

That is the original book of field-notes, and this

paper (referring to a map) is the original plawt of the

Bon YoysigQ as surveyed November 11, 1903. There

has since been added to that the plat of the Billie Frac-

tion staked in 1905. The lines are correct. The Bon
Voyage is correctly represented there on this map,

according to its location on the ground, with the ex-

ception of the bearings as they are there on the plat,

1 could not get the correct bearings on it on account of

the break in my instrument, because the needle of my
compass being broken I could not make the bearings,

but the angles are correct and I know that the dis-

tances given here are correct. My transit had fallen

down the hill at York and the needle point of the com-

pass, the jewel in the compass had been broken, the

needle had been broken, and it would not work on ac-
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count of the breaking of the jewel, so, I say, the bear-

ing may not be exactly correct but the distances and

the angles are correct. That transit is still broken

and is here in town.





\
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The map was hereui)oii offered and admitted in evi-

dence and marked Defendants' Exhilnt "D," as fol-

lows :

[Defendants' Exhibit "D."]

'%
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The witness further' testified: This is my original

hook of field-notes. Pago 5:5 is the field-notes of tliis

survey. These field-notes were thereupon offered

and introduced in evidence, over the ol).jei-tii)n of

plaintitt as ftdl.-.ws:

[Defendants' Exhir:it 'E."]



A
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Mr. BRUNER.—We object to the inrtroduction of

the field-notes in evidence on the ground that it is in-

competent, irrelevant and immaterial, being merely

a personal memoranda of the witness from which he

can refresh his recollection, but he cannot offer it as

an exhibit, because of its self-serving character.

Which objection was overruled by the Court and

exception duly noted, marked Defendants' Exhibit

"E," and read to the jury as follows

:

On cross-examination the witness testified as fol-

lows: In reading my notes to the jury I read the

word "representing shaft" instead of "prospecting

shaft." I consider them equal and the same thing.

I do not know why I made a mistake and called it the
'

' representing shaft.
'

'

The first time I was ever on this claim was the lat-

ter part of Sej^tember, or earh^ part of October, 1901,

I was again there on the 25th of December. When I

first went out I took stakes from Dry Creek, five

stakes, and took a shovel and a pan with me. I sunk

a hole to the northwest corner, which was about two or

three feet across, I guess. Just after I got through

the tundra sod the hole was in the neighborhood of

3 or 4 feet deep, big enough for me to get the shovel

in, to work with the shovel. The hole was about a

foot in diameter, just about the size of a post hole.

The ground was not frozen, except the top, possibly

three inches of frost. I made a discovery, found

colors. That liole would be about here (indicating.)
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The witness thereupon marks a point on Exhibit

"X" with the figures 22. I have not been out there

since to discover if that hole is still there. The par-

ties who did the representing for the year 1903 must

have taken advantage of that hole because I ran my
stake up on this line at that time, the stake where I

set to indicate where they were to dig the representing

shaft and the.y ran right up to my stake, they run

their cut right over to my stake and that cut is still

there. This hole in which I made my discovery at

point 22 was inside the claim as originally staked, but

after I moved the northwest corner in in 1903 when

survey was made, it was just a few feet outside the

claim as drawn in, about 20 feet outside of the lines of

the claim as established in 1903, and they used that

hole as a part of the assessment work for that year.

The hole is not all obliterated. I had chosen a very

prominent place. That northwest corner prior to

November 11, 1903, was just about where I have in-

dicated, where I dug my hole. The hole was right

about at the northwest corner. I think it was to the

left on my northwest corner, in a southerly direction.

Assuming that this point was the corner where the

original stake was prior to my drawing in the corner

there, some 20 feet, that hole would be about in this

corner, right in the crotch of the corner. I have no

notes showing the exact number of feet I drew in the

corner. The claim was too large, and I left the old

northwest corner stake at its original place and drove

a new stake where it now is. The old stake that was.

there is the same stake that I put in September or
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October, 1901, and it remained in the same position all

of that time and was still there on November 11, 1903.

The claim was too large. I don't think we drew in

our stakes. We just put in new stakes. I did not

take any note of how much I drew in of m)" corner

stakes at that time, but as I remember I drew in the

northwest corner stake in the neighborhood of 20 feet.

M}^ original northwest corner was approximately in a

direct line with my northern boundary line. I was

out there marking and survejing. I knew there was

some excess.

From the 1st of Januarj^, 1902, until November 11,

1903, 1 was never upon that land, and nobody during

that tune ever did anything in my behalf. I next

visited the ground Nov. 11, 1903, after the first of

January, 1902. When I was there in November 11,

1903, 1 found all the original stakes, in the same place

in which I originally placed them, all marked, with the

name of the claim and scribed "B. V." The.y were

marked "B. V." with the number. The same stake

was also standing at the initial point.

At this point the witness was asked the following

questions and made the following answers

:

Q. How did you arrive on that day in November,

how did you arrive at the course, South sevent}' de-

grees west ?

A. I took a glass off my compass and I inserted in

one end of the glass—stood the needle on the pivot,

the needle as the jewel of the needle was broken and

Mr. Suter had told me

—
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Q. Well, it don't make any difference what Mr.

Suter said

—

A. —and placed the needle on that pivot and al-

lowed it Sluing around—I allowed it to do that three

times and then I took it out, or took it up and it stop-

ped at the south—three times I allowed it to do that

and I think I made a note in my note-book where it

stopped so then I took that merely to give me the di-

rections and in that way I got my directions for the

plat.

Q. Was that magnetic or true north?

A. Well, that would have been magnetic if the

needle had stopped at the true line.

Q. Well, you know whether it did or not ?

A. No, I do not.

Q. So that south seventy degrees magnetic took

you over to Sledge Island"?

A. Well, as I sa.y, that was what I was depending

on for my bearings. I am depending on this line pro-

duced would strike the south peak of Sledge Island

exactl.y.

Q. Do you mean to tell me now that ,you are claim-

ing—that you are claiming that this map is correct in

any degree ?

A. I am going to claim that the map, what I have

as to the distances there is some degree is quite cor-

rect.

Q. Well, now, answer me the questions. Would
seventy degrees, south seventy degrees west magnetic,

take you to the south peak of Sledge Island ?
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A. Well, starting at tliis point (indicating) if

that was south forty degrees and forty minutes west,

allowing for the same variation to be the same as I

was getting it on the sand spit, which would be

twenty-one degrees and twenty minutes east that line

would be about in that same position.

Q. Well, don 't you know that that would take you

right to the center of Sledge Island instead of to the

south peak ?

A. Well, possibly the magnetic point of my needle

as I say would not stop at au}^ particular place,

being broken I could not depend upon it.

Q. Well, you have testified now at least a dozen

times to the needle of your compass being broken but

I wish you would answer the question?

A. What is your question ?

Q. Don't you know that that would take you right

straight to the center of Sledge Island instead of to

the south peak ?

A. Xo, I do not, I did not tie to the courses I tied

to angles.

Q. How did you arivo at your angle then?

A. Which angle ?

Q. That angle of south seventy degrees west?

Why have you put it down in that course, why have

you put it down south seventy degrees west?

A. Merely for completing the mai^, you have got

to—if you cannot get your bearing you have got to

find if you cannot take your true meridian—if you

cannot get one meridian you have got to take another

to complete your courses and your angles.
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Q. Then you do not say that this map is correct ?

A. I claim that the distances and angles are cor-

rect, I never have made any claim that tlie courses

are correct on that map, no, sir. The testimony I

have just given all have reference to my survey of

the claim on November 11, 1903.

The witness then continued to testify' : I staked

the Billie Fraction during the summer of 1905.

That was not the time I made ni}^ computation of the

courses and distances. I did not put any courses or

distances on this plat of the Billie Fraction. There

is none given. There are two sets of field-notes on

that page, one pertaining to the Billie Fraction made

in 1905, and the other pertaining to the Bon Voyage,

which I made in November, 1903. I made all of

those notes on that page pertaining to the
'

' Bon Voy-

age" on November 11, 1903. The reason why I hap-

pened to make those notes of the Billie Fraction on

the same page was this : We was going out to the claim

and I picked up this book of field-notes and took it

with me so as to go over all our corners and to see

that they were all ])roperly marked, and Andy and

I were going to visit the claim and I just merely

slipped this note-book in my pocket and took the tran-

sit along, and Andy said that nobody seemed to stake

this ground from which the Billie was staked and

which we had located or I had located the Bon Voy-

age originally and where we had drawn in our lines

to make it exactly twenty acres, some twenty feet or

so, and it just seemed to be standing there vacant,
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and I sai-d yes, and we staked this fraction in here

and I just took m)^ same field-notes where I had made

them when I made the survey in 1903 of the Bon Voy-

age and I just put my notes of the Billie Fraction

on this same page that I had used to take this map
off.

The notes of 1903 were made first. The reason

why the first note on this page is where I tied to the

Billie Fraction is because all sun^eyors always start

at the bottom of his page and work up. This is all

vcij handwriting. The age is not the same. Mr.

Zimmer was my draughtsman in 1905 and I remem-

ber taking these notes just as they are about the

Billie Fraction, just the two or three—or a couple of

entries, two or three distances, and I remember com-

puting the angles and measuring the .distances and

putting in this Billie Fraction right in on the same

jjlat or map as I have the Bon Voyage lines.

At the time we made the survey there was no rep-

resenting or prospect shaft there. I put in the stake,

marked the place. We started the shaft that day.

I tied all my corners to that stake, the representing

stake.

Upon redirect examination, the witness testified

(referring to his field-book) : The page preceding the

"Bon Voj'age" survey were notes of a survej^ made

by me October 20, 1903, and the one succeeding was

the 20th of November, 1903, being the Republican

Quartz Claim, 51/2 Little, 20 acre fraction. Said

pages were thereupon introduced in evidence, to
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wliich admission of evidence plaintiffs objected upon

rlie oronnd tliat the same was irrelevant, immaterial,

incompetent, hearsay, self-serving de(darations of a

l)arty in interest, marked P]xhil)its "F" and "G,"

and were as follows:

[Defendants' Exhibit "F."]
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[Defendants' Exhi-.it 'G."
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CHAS. D. TAFT, produced by the defendants, be-

ing duly sworn, testified

:

My name is Charles D. Taft. I live in Nome at

the present time. I came from Seattle. I was a

plumber there. I came up here to testify in

this case. Mr. Whittren procured me to come

up. He paid my transportation. I have been in

Nome prior to this last time. That was in 1903 and

4. I arrived here the 10th of July, 1903, from Seat-

tle, and stop with Mr. F. M. Lang on the spit. He
is here now. I know the "Bon Voyage" Claim.

The first time I saw it was November 11, 1903. I

went with Mr. Lang and Mr. Whittren to help survey

the claim. We ran the lines. I carried the chain;

I took the lead in carrying the chain, or it was a steel

taj^e which we used at the time
;
just the same thing.

Mr. Lang also went out with us on November 11th;

no one else, except Lang and Whittren. We started

to survey from the northeast corner.

At this point the witness was requested to examine

the map, Defendants' Exhibit "X," and continuing

testified

:

We began the survey at this point (indicating the

northeast corner), the point marked 2. From there

we w^nt dov>ai to the stake marked 5, ISIr. Lang and

myself. From there we went to the northwest cor-

ner and found a stake at that point, a driftwood

stake, shaved off and carved a B. V. on it. I don't

remember whether anything else was carved on it or

not. The stake is about 2 feet above the ground.
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We did not i^laee aij other stake there. If my mem-
ory serves me, we moved that stake in about twenty

feet ; that is, we set a new stake in about tsventy feet

from the old stake. The new stake Avas a 2x2. We
brought it from town. It is marked to designate it

the corner of the Bon Voyage, cut in. At the north-

easterly corner of the Bon Voyage we found a stake,

a driftwood stake, that had been shaved off. There

was written on it the name of ]\Iax Roth by Otto

Halla, Agent. There was a plain "B" and a portion

of a "V" on the stake, partially obliterated with the

knife. The "B-V." had been carved in. The stake

was taken down and brought to town by

Mr. Whittren; that is, he took it away from

the claim on that day and I suppose he

took it to town. I remained on the claim after the

others left. We placed a stake at the northeast

corner, and, as I remember, there was another stake

there. The stake we placed was a 2x2, carved "N. E.

B. V. '

' From the northwest corner we went back to

the point 2 northeast corner, and chained the Xo. 3

southeast corner. Mr. Long and Mr. Whittren were

with me. We found a stake there, a "B. V." stake,

about 2 feet high, 2 inches in diameter, a round stake.

It had "B. V." carved into it on one side. We put

up one of the 2x2 stakes at this point, carved "S. E.

B. V. " From there we went to the southwest corner.

We had some difficulty in finding that stake, but

found it was marked "B. V.," in the same manner as

the others. We moved that stake in ; that is, we set
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another stake. We planted that stake about 50 feet

from the other stake, in from the old stake. The old

stakes were left standing. After having completed

the survey on the 11th of November, 1903, we finished

up at the shaft, at the stake where I sank the shaft.

A stake was placed there. I know the old wagon

trail, the road to Tripple, it runs about 50 feet from

the shaft, quartering over the hill. ]\Ir. Whittren

placed a stake there. Pie ran angles from the two

stakes, the northeast and the northwest corners.

After having finished the survey, I stayed on the

claim and went to work. J\Ir. Lang and Mr. Whit-

tren went down to the Williams boys' claims on New-

ton Gulch, and I commenced to work on the shaft.

I placed some mounds around the corner stakes,

picked it u]). Had a pick and shovel. I have been

on the Bon Voyage Claim since that tune. Was there

in 1904; was passing by there in September, just

passing by the claim, and stoi:>ped there a little time.

There was nobody there. I saw this shaft stake.

When I did the work I left a good monument around

the stake, and it was setting close to the edge of the

shaft, and the dirt in the spring and summer had

thawed away from the stake and the stake was about

to fall in; so I moved the stake back a little and

placed a new monument and set it in place. I passed

the northeast corner several times. Corner No. 2. It

had not been changed that I noticed. I would have

noticed it if it had been changed. I was doing some

work in the vicinitv on the Roosevelt and Fox Creek.
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I was working on the Eoosevelt for ]Mrs. McNauglit.

That is the claim marked there (indicating on the

map). I have been on the claim since then. I went

ont there on the 4th of Angnst, and I went ont there

on the 22d of August of this year. I made an exam-

ination of the stakes, marking the corners of the

claim. To the best of my knowledge, the stakes are

in the same place that they were placed at the time of

the survey in 1903. I do not think they could have

been moved any appreciable distance. I have no in-

terest in tile lawsuit, none whatever.

On cross-examination the witness testified as fol-

lows:

I got free transportation here from Seattle to tes-

tify in this case and was to have $5.00 a da}' and ex-

penses while I was in Nome. That's as far as my in-

t'jrest goes.

Since I have been here I have been living with Mr.

Lang, down on Front Street.

I have been doing no work on the Bon Voyage this

year. I arrived on the 11th of June. Since I came

here I have been up north with Mr. Lange ; was there

23 days with Mr. Lange on his property in the Koug-

arok, 23 days representing his claims.

At the time we made the survey there was no hole

at the point marked as representing shaft. I dug

the hole afterwards.
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F. M. LANGE, a witness produced on behalf of

tlie defendants, being first duly sworn, testified as

follows

:

I live on Front Street in Nome. I know C. D.

Taft. Have known him since 1902. In 1903 he was

living with me in Nome on the Sand Spit. He was

working for me.

I know where the "Bon Voyage" Claim is. I first

saw it in the first part of November, 1903. We went

to survey it on that day. Mr. Whittren, Taft and

myself surveyed the claim. I helped measure the

claim ; helped chain it. Carried the stakes and tools.

The stakes were 2x2. They had markings on, cut in

wdth a surveyor's instrument, marked "B. V.," with

the corners "N. E." and "N. W." AYe had a pick

and shovel and surveyor's instruments. We started

to survey the "Bon Voyage" Claim at the northeast

corner.

The testimony of the witness Lange in reference to

suiwe^dng the claim was in substance the same as

that of the witness Taft.

ARTHUR GIBSON, a witness produced on be-

half of the defendants, being first duly sworn, testi-

fied as follows:

I am acquainted with the "Bon Voyage" and

"Golden Bull" Mining Claims, also the "Golden

Calf" and "Roosevelt." I surveyed them March 12,

13, and 14, 1907. I made this plat, Defendants' Ex-

hibit "X," on the wall. This plat is a correct plat
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of the claims as I found them on the ground at that

time. I found that there was a trifle over 20 acres

in the "Bon Voyage" Claim, forty-eight one-

thousandths. I set now stakes, properly marked,

three feet and twenty-one inches northerly from the

southeast and southwest corner stakes, in order to

reduce the claim to exactly 20 acres. I did this at

the direction of Mr. Orton, Attorney for the Defend-

ants.

It was admitted that the witness Arthur Gibson

was a qualified survej^or and engineer.

Dr. J. J. CHAMBERS, a witness produced on be-

half of the defendants, being first duly sworn, testi-

fied in substance that he was on the said "Bon Voy-

age" Claim about the 25th of August, 1902; saw the

initial stake with the location notice in it, and the

northwest corner stake. Did not see any other stakes

at that time ; that he took the notice out and read it

;

that he had been on the claim recently, within the last

six months; had been living there practicall}'^ ever

since the 5th day of December; that he knew where

the upper stakes of the "Bon Voyage" Claim are at

the present time and ihey look to be in just the same

place as he saw them in August, 1902.

J. POTTER WHITTREN, recalled on behalf of

the defendants, testified further as follows:

I made a discoverj^ of gold upon the "Bon Voy-

age" Claim in the year 1903; that was within the

boundaries of the "Bon Voyage" as they now stand;



Joseph Hammer et al. 87

(Testimony of J. Potter Whittren.)

Being further cross-examined, the witness testified

as follows :

It was about the middle of December the discovery

was made, 354 feet from the northwest corner ; it was

at the representing shaft for 1903. The occasion of

my being out there was to pass uiDon the work I was

to pay for. I took the dirt off the surface of the

ground where it had been thrown out of the shaft.

I had made a discovery prior to that time.

I went out there on that day partially to make a

discover}^ I was not there while the work was being

done. I borrowed a sack on that day from Phil Will-

iams and put the dirt in that and brought it to town

and thawed it out. Phil Williams was representing

some ground for George James on Newton Gulch.

In December, 1903, I w^as a Deputy Mineral Sur-

veyor. The date of my appointment is February,

1903. I was not a Deputy Mineral Surveyor on

December 22d, 1902.

ANDREW EADIE., a witness on behalf of the

defendants, being first duly sworn, testified as fol-

lows :

I am one of the defendants. I have been in Nome
since 1900, engaged in mining. I know where the

''Bon Voyage" Claim is. I first saw it in October,

1901. I was on the ground at that time, early in

October. I made an examination of the markings

on the ground at that time. The firet time I w^ent

out to the "Bon Voyage" I cam up Dry Creek on the

old wagon road, running through this way (indicat-
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ing on Defendants' Exhibit "X")- About 50 feet

west of the Vv^agon road there was a stake there. That

was the first stake I saw of the "Bon Voyage."

There was some writing on it. It was the represent-

ing stake. I next saw the northeast corner at point

2 on Defendants' Exhibit "X." It was a 2x2, with

a tack on top of it. It had the letters carved "B. V."

on it and northeast corner cut in with a knife. The

stake was planted in the ground and a small mound

around it. There were several stakes at that corner.

I also saw a stake at the point 5 on Defendants' Ex-

hibit "X," 2x2, similar to the first one, with the

letters "X. W. B. V." carved in it. I saw also the

stake at the northeast corner. It was in a small

mound. I also saw the southwest corner. It was

marked "S. W. B. V.," cut in with a knife, planted

in the ground similar to the others. I also saw the

southeast corner at the point 3 on Defendants' Ex-

hibit "X," the same kind of a stake, marked "S. E.

B. v.," carved in. The stake was planted in a small

mound.

I am a half owner in the "Bon Voyage." At this

point a deed was admitted in evidence, marked De-

fendants' Exhibit "H," and is in words and figures

as follows:

Defendants' Exhibit "H."
Know all men by these presents: That J. Potter

Whittren, of Nome, Alaska, the party of the first

part, for and in consideration of the sum of one-

dollar, and other valuable considerations, lawful
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money of the United States, to him in hand paid, by

Andrew Eadie, the i^arty of the second part, the re-

ceipt of which is hereby acknowledged, does by these

presents grant, bargain, sell and convey unto the said

party of the second i3art, his executors, admin-

istrators and assigns an undivided one-half (1/2)

interest in the following described placer mining

ground, situate in Cape Nome Recording District,

District of Alaska, and more i>articularly described

as follows, to wit

:

One certain Bench Claim known as the "Bon Vo}^-

age" situated about 1,500 feet in a southerly direc-

tion from No. 3 Creek Claim on Newton Gulch,

staked and recorded in 1902, surveyed and survey

stakes with name and corners carved on same, placed

in tundra mounds in the fall of 1903.

Said bench containing twenty acres of placer min-

ing ground.

To have and to hold the same to the said party of

the second part, his executors, administrators, and

assigns, forever. And I do for his heirs, executors,

administrators, covenant and agree to and with the

said party of the second part, his executors, admin-

istrators and assigns, to warrant and defend the sale

of the said property, hereby made unto the said party

of the second part, his executors, administrators and

assigns, agaius all and every person and persons

whomsoever lawfully claiming or to claim the same.
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In w/dtness whereof I have hereunto set my hand

and seal the 24th day of Sept., A. D. 1905.

J. POTTER WHITTREN.
Witness

:

L. A. FEIKE.
J. W. ALBRIGHT.

United States of America,

District of Alaska,—ss.

This is to certify that on this 24th day of Sept.,

A. D. 1905, before me, J. W. Albright, a Notary Pub-

lic in and for the District of Alaska, personally came

J. Potter Whittren, to me known to be the individual

described in and who executed the within instrument,

and acknowledged to me that he signed and sealed

the same as his free and voluntary act and deed for

the uses and purposes therein mentioned.

Witness my hand and official seal, the day and

year in this certificate first above written.

[Seal] J. W. ALBRIGHT,
Notary Public.

[Endorsed] : "Filed for record at request of An-

drew Eadie Oct. 9, 1905, at 05 minutes past 10 o'clock

and recorded in Book 154, page 302, Records Cape

Nome Recording District, Alaska. T. M. Reed,

Recorder. By W. W. Sale, Deputy. 4 Folios 3 Ind.

$2.85."

[Endorsed] : "Filed in the office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

Alaska. Aug. 28, 1907. Jno. H. Dunn, Clerk. By
, Deputy."
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The witness, continuing, testified: I have been on

the claim since that time, mining upon it. I am
familiar with the markings on the claim as they now^

exist. The corner stakes are now in exactly the same

place as when I first saw them. We have been work-

ing the claim last winter and last summer, Mr. Was-

key and m_yself.

[Stipulation Admitting that Defendant was a Lessee,

etc.]

At this point the following proceedings were had

:

"Mr. FINK.—It is stipulated between counsel for

plaintiffs and defendants in this action, that in lieu

of proof it is admitted that the defendant was a lessee

under and by virtue of the terms of the leases at-

tached to his answer ; and it is admitted also that Mr.

Eadie is working under a lease as set forth in the

respective answers.

The COURT.—Let the record so show.

Mr. COCHEAN.—You will admit, I presume, that

Mr. Eadie is also a lessee on a one-half interest in

the mine from J. Potter Whittren.

Mr. BRUNER.—If you say he is.

Mr. COCHRAN.—Together with Waskey.

Mr. BRUNER.—I understand that; there is no

necessity of proving that.

The foregoing is all the testimony introduced at

the trial of the above-entitled action.

[Motion for a Verdict in Favor of Plaintiffs.]

Thereupon the plaintiffs moved the Court to in-

struct the jur}' to find a verdict in favor of the plain-

tiffs for the following reasons

:
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'

' First : That the testimony as now adduced before

the Court and to the jury shows that on the 1st day

of January, 1904, the lands included within the

Golden Bull location was open and unappropriated

public domain of the United States and subject to

location

;

Second: Because the defendants have not estab-

lished any defense to the plaintiff's complaint or

have not answered in any way the testimony sub-

mitted by the plaintiff in the case.

(Jury withdrawn by order of the Court.)

Mr. EEED.—(Continuing.) The testimony sub-

mitted b.y the defendants shows that the discovery

made by Mr. J. Potter Whittren in the year 1901 as

marked upon the map by the witness him-

self was at the point #22; that on November

11th, 1903, the time when he made the survey

of the claim and drew in the lines of the

Bon Voyage claim it left the point where a discovery

was made outside and not within the lines of the

said Bon Voyage claim, and the defendants them-

selves, recognizing that it was necessary that a dis-

covery of gold be made within the lines of the loca-

tion as amended, put Mr. Whittren back on the wit-

ness-stand, just l)efore they closed their case on Sat-

urday evening, and he testified that on December

11th, 1903, he again went to the mining claim in ques-

tion and made a discovery at the point designated as

the prospect shaft and within the lines of the said

Bon Voyage claim.
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"The testimony also shows that at the time of said

discovery of gold Mr. J. Potter Whittren was a

Dej)uty Mineral Surveyor of the United States, and

therefore under the laws of the United States inea-

•pacitated to make a mining location."

[Decision on Motion for a Verdict for Plaintiff, etc.]

Said motion having been argued and submitted,

tlie Court announced his decision as follows

:

'The COURT.—I have given as much time and at-

tention to this question as I could well within the

time I had at my disposal; it is an important ques-

tion and in some respects I regret I could not have

given it more time. We take the declarations and

decisions of the department of the interior as en-

tirely binding on this Court, and in construing the

law as the.y have, that a Deputy Mineral Surveyor is

within the prohibition of this Statute, and have re-

laxed the rule of strict construction, and brought

themselves within the exception to the rule. In

other words, they construe it with reference to the

manifest intent of the legislators, and we apply the

same rule to it, and following the Department of the

Interior, we see no reason why this should not l^e the

law, because the deputy mineral surveyor, as has

been declared in numerous decisions, are subject to

the directions of the Commissioner of thr Land
Office; they are therefore officers in the General Land
Office, or come properly within the designation,

officers and employees in the general land office ; that

doesn't mean, I think, in the general land office at

Washington
; it means all the various officers under

the control of the Commissioner of the land office.
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So it being tlie law, as I understand it, that a deputy

mineral sureyor is within this prohibition, and may

not locate land. That he is in far-t a purchaser of

land when he locates land, and I think a purchaser

of land is one who accjuires land in any other manner

than by descent. All lawyers, I think, will agree

that that is the proper definition and classification.

I see, of course, that there is a penalt_y attached by

the Section, and that is removal from office, but I

don't think that the fact that there is a penalty—that

that special penalty is Si&i(xed to the office— should

trouble us when we come to construe the Statute

—

construe the general prohibitory clauses of this sec-

tion. So in view of these various considerations and

in view of the fact that Mr. Lindley has so decided

that a purchaser such as we have described, we have

authority for that .... But here is prohibi-

tavy section of the statute, which further than that,

as we view it, makes the location—as I have con-

strued it—the purchase of public lands by a United

States deputy mineral surveyor absolutely void. I

am constrained to grant the motion to direct a ver-

dict in this case. The motion is now granted.

Mr. ORTON.—Please note an exception to the rul-

ing of the Court on behalf of all the defendants.

The COURT.—I therefore shall direct a verdict

in favor of the plaintiffs in this case.

Mr. BRUNER.—We have prepared a form of ver-

dict for the final issue of the crsq, and we disclaimed
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any other damages than nominal damages in the

opening of the case, the law requiring nominal dam-

ages, and ask the Court to instruct the jury on that

point.
'

'

To which ruling each of the defendants then and

there excepted.

[Instructions of the Court to Jury.]

Thereupon the Court read his instructions, in

writing, to the jury, in words and figures as follows

:

"Gentlemen of the Jury: The plaintiffs, at the

close of the evidence, offered by the defendants in

this case, have made a motion addressed to the Court

whereby the Court is asked to direct a verdict to be

rendered by the jury in favor of the plaintiffs, upon

two grounds, namely:

First. That the location of the Bon Vo.yage

Claim, made in January, 1902, was invalid because

no discovery of gold has been proved to have been

made within the limits of the claim as surve3Td on

November 11th, 1903, since such survey.

Second. That the proofs showing that the locator

of the Bon Voj^age Mining location, Mr. Whittren,

was at the time of the survey in November, and of

the subsequent discovery of gold b,v him on Decem-

ber 13th, 1903, a Deputy Mineral Surveyor of the

United States, he is disqualified to acquire title to

public mineral lands of the United States while hold-

ing that official position, and therefore that his pres-

ent title and that of his grantee Eadie to the Bon

Voyage, resting, as the title of both do, upon the lo-

cation of December 13th, 1903, is invalid.
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This motion was argued b^^ the counsel on both

sides of the case and the Court has given careful con-

sideration to the arguments advanced and authorities

cited, and is now of the opinion that the motion

should be granted, both grounds being sound and

valid in the Court's opinion.

So far as the lessees Waskey and Eadie are con-

cerned, their rights, as lessees, being derived from

Whittren and Eadie, alleged owners, the verdict

which you shall render will be against them also as

lessees.

The plaintiffs have offered no j^roof of damages

incurred by them by the wrongful withholding of the

possession of the claim in controversy from the

plaintiffs, and have waived the right to recover any

damages above mere nominal damages. Mere

nominal damages, I instruct you, is some small

amount of money, as for example, one cent, or any

other sum not exceeding one dollar.

I submit a form of verdict with amount of damages

left blank. You will determine upon the amount and

have your foreman insert the amount in the blank

space left in the verdict for the insertion of the prop-

er amount or sum.

In accordance with the conclusions reached by the

Court, you are now directed to render a verdict for

the plaintiffs for the land in controversy and for

nominal damages, as I have just defined nominal

damages.

You need not retire from your seats to make up

vour verdict.
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[Exceptions to the Instructions of the Court to

Jury.]

Thereupon, before the Jury retired to deliberate

uijon tlieir verdict, the defendants and each of them

separately took the following exceptions to the fore-

going instructions of the Court

:

"First Exception: The said defendants except to

that part of the Court's instructions to the jury which

reads as follows :
' That the location of the Bon Voy-

age Claim, made in January, 1902, was invalid be-

cause no discovery of gold has been proved to have

been made within the limits of the claim as surveyed

on November 11th, 1903, since sunce survey.'

Second Exception: The said defendants except

to that part of the Court's instructions to the jury,

which reads as follows: 'That the proofs showing

that the locator of the Bon Voyage Mining location,

]\Ir. Vs'hittren, was at the of the sun-ey in November,

and of the subsequent discovery of gold by him on

December 13th, 1903, a Deputy Mineral Surveyor of

the United States, he is disqualified to acquire title

to i^ublic mineral lawzds of the United States while

holding that official position, and therefore that his

present title and that of his grantee Eadie to the

Bon Voyage, resting, as the titles of both do, upon

the location of December 13th, 1903, is invalid.'

Third Exception: The said defendants except to

that part of the Court's instructions to the jury,

which reads as follows: 'So far as the lessees

Waskey and Eadie are concerned, their rights, as

lessees, being derived from AVhittren and Eadie, al-
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leged owners, the verdict which you shall render

will be against them also as lessees.

'

Fourth Exception : The said defendants except to

that part of the Court's instructions to the jury which

reads as follows : 'In accordance with the conclu-

sions reached by the Court, you are now directed to

render a verdict for the plaintiffs for the land in con-

troversy and for nominal damages, as I have just

defined nominal damages.'

Fifth Exception: The said defendants except to

that part of the instructions of the Court to the jury

wherein the Court directed the jury to render a ver-

dict for plaintiffs for the land in controversy."

Thereupon, the jury under the instructions of the

Court, returned a verdict in favor of the plaintiffs

as directed.

[Prayer for Settlement, etc., of Bill of Exceptions.]

And, to make the foregoing matters^ of record, the

said defendants present this Bill of Exceptions and

pray that the same may be settled and allowed.

ALBERT FINK,
IRA D. ORTON,
O. D. COCHRAN,

Attorneys for Defendants.

[Order Settling etc., Bill of Exceptions.]

The foregoing bill of exceptions having been

served, filed and presented for settlement within the

time provided by law, and extensions thereof made
by orders duly entered of record, and the settlement

thereof having been regularl}^ continued to the

present term of court and to this day, and said bill
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being now found correct, the same is liereby settled

and allowed.

Done at Nome, ir\laska, in oi)en court this 20th (hiy

of January, 1908.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second Di-

vision.

O. K.—J. ALLISON BRUNER,
Of Plffs. Attys.

[Endorsed]: #1636. In the District Court for

the District of Alaska, Second Division. Joseph

Hammer et al., Plaintiff, vs. Frank H. Waskey et al..

Defendant. Defendant's Proposed Bill of Excep-

tions. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome, Dec.

16, 1907. Jno. H. Dunn, Clerk. By ,

Deputy. Ira D. Orton, Attorney for Defendants.

McB. Re-filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Jan. 20,

1908. Jn/. H. Dunn, Clerk. By ,
Deputy.

In the District Court, District of Alaska, Second Di-

vision.

JOSEPH HAMMER et al.,

Plaintiifs,

vs.

FRANK H. AYASKEY et al.,

Defendants.
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Assignment of En'ors.

Come now the defeudaiits iu tlie alx>ve-entitled

action and assign the following erroi-s oomniitted by

the Comt on the trial of the above-entitled action,

npon which they intend to and do i"ely upon the writ

of enx)r to the United States Circuit Court of Ap-

l>eals for the Xinth Circuit

:

I.

The Court erred iu permitting tiie witness Halla

to testify in answer to the question propoimded by

coimsel for plaintiffs that he had told B. Schwartz

that he (Halla) had made a discovery of gold on the

premises in dispute in the year 1902. The question,

objection, lading of the Com*t and answer of the wit-

ness is as foUows

:

**Q. You was asked with regard to this talk that

you had with Mr. Schwartz goiug out there, in re-

gard to that, the conversation in regard to that, was

thei*e anvthing said with regard to the discovery of

gold made uix)n the claim ?

Mr. ORTOX.—Objected to as leading, hearsiiy, im-

material and incompetent.

Q. As to whether there had been any commimica-

tion of the fact by Halla to Schwartz that he had

made a discovery of gold?

Mr. ORTOX.—Objected to as immaterial, irrele-

vant, iuimaterial, hearsay and leading.

The COURT.—Overnded.
Mr. ORTOX.—Exception taken by the defendants.

A. I told Schwartz that I had made a discoveiy

of gold in 1902.''
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II.

Tlio (^(Uirt vvv(h\ in g-raiiting the iiiolion of tlio

])lniiililTs to (liriM't a Aordict in t*a\"or of the ])laiii-

till's.

III.

The Court orrod in liolding that tlu> location o\ the

"l>on \'oyago" Claiin in January, VM'l, was invalid,

bocausi' no discovery of gold had becMi proven to have

been made within the limits of the claim as surveyed

on November 11, 15)03.

IV.

The Court (U-red in holding that because of the fact

that Mr. Whiiti-en, the locator of the " Hon Voyage"

Claim, was a United States Deputy Mineral Sur-

veyor in November, 1903, he could not thereafter

make a valid discovery of gold on the "Pxm Voyage,"

which had been located by him in January, 1902.

V.

TIu^ (\)urt erred in holding that a valid location

of a ]>lacer daim canuot 1>e mad(> by a Deputy iSIin-

cral Surveyor, and in instructing the Jury to find a

verdict in favor of the plaintiffs for that reason.

VT.

The Court erred in instructing the jury as follows:

*'That the ]>roofs showing that the locator of the

*Bon X'oyage' mining location, Mr. A\'hittren, was

at tlu^ tinu^ of the survey in Noveud)ei', and o^ the sub-

sequent discovery of gold by him on December 13th,

1903, a Deputy ^[ineral Surveyor of the Ignited

States, he is disqualified to acquire title to public

mineral lauds of the United States while holding that
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official position, and therefore that his present title

and that of his grantee Eadie to the Bon Voyage,

resting, as the titles of both do, npon the location of

December 13th, 1903, is invalid."

VII.

The Court erred in instructing the jurv as follows:

"So far as the lessees Waskey and Eadie are con-

cerned, their rights, as lessees, being derived from

Whittren and Eadie, alleged owners, the verdict

which you shall render will be against them also as

lessees.
'

'

VIII.

The Couii: erred in instructio;^ the jury as follows:

"In accordance with the conclusions reached by the

Court, you are now directed to render a verdict for

the plaintiifs for the land in controversy and for

nominal damages, as I have just defined nominal

damages."

IX.

The Court erred in instructing the jury to render

a verdict for plaintiffs for the land in controversy.

Wherefore, defendants pray that the said judg-

ment be reversed and that the.y be restored to all

things they have lost thereby.

lEA D. ORTOX,
ALBERT FINK,

O. D. COCHRAX,
F. E. FULLER, and

Attorneys for Defendants.

[Endorsed] : #1636. In the District Court for

the District of Alaska, Second Division. Josej:)!!
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Hammer et al., Plauitiff, vs. Frank H. Waskey et al.,

Defendant. Assignment of Errors. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Jan. 25, 1908. Jno. H.

Dunn, Clerk. B_y , De^Duty. Ira D. Or-

ton. Attorney for Defendants.

In the District Court, District of Alaska, Second Di-

vision.

JOSEPH HAMMER, OTTO HALLA, and B.

SCHWARZ,
Plaintiffs,

vs.

FRANK H. WASKEY, JOSEPH M. CRABTREE,
J. POTTER WHITTREN and ANDREW
EADIE,

Defendants.

Petition for Writ of Error.

The defendants in the above-entitled action, con-

sidering themselves aggrieved b}' the verdict of the

jury and judgment entered thereon, come now by

Messrs. Ira D. Orton, Albert Fink and O. D. Coch-

ran, their attorneys, and petition the Court to allow

a Writ of Error to review said Judg-ment to the

United States Circuit Court of Appeals for the Ninth

Circuit, and further pray that an order be made fix-

ing the amount of security to be given by the defend-

ants in error.

ALBERT FINK,
IRA D. ORTON,
F. E. FULLER,
O. D. COCHRAN,

Attorneys for Defendants.
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It is liereby ordered, that tlie foregoing Writ of

Error be granted, petitioners to give a bond in the

sum of Ten Thousand DoUars, to operate as a super-

sedeas, or, if it chould lie so advised, it is ordered

that the dofendanto may give a Bond for Costs in

.the- sum of Two ilundred and Fifty Dollars, not to

Dated, January 25, 1908.

ALFEED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

[Endorsed] : #1636. In the District Court for the

District of Alaska, Second Division. Joseph Ham-

mer et al., Plaintiff', vs. Frank H. Waskey, et al.. De-

fendant. Petition and Order for Writ of Error.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Jan. 25, 1908.

Jno. H. Dunn, Clerk. By , Deputy. Ira

D. Orton, Attorney for Defendants.
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In the Didriet Court, Distriet of Alaslia, Seeond Di-

vision.

JOSEPH HA:\rMER, OTTO HALLA, and B.

SCHWARZ,
Plaintiffs,

vs.

FRANK H. WASKEY, JOSEPH M. CRABTREE,
J. POTTER WHITTREN and ANDREAV
EADIE,

Defendants.

Bond on Writ of Error.

Know all men by these presents : That we, Frank

H. Waskey, Joseph M. Crabtree, J. Potter Wliittren

and Andrew Eadie, as principals, and T. M. Gibson

and Art. Gibson, and J. Berger, as sureties, are held

and firml_y bound unto Joseph Hammer, Otto Halla

and B. Schwarz, plaintiffs in the above-entitled ac-

tion, in the sum of ten thousand dollars, for the pay-

ment of which, well and truly to be made, we bind

ourselves, our and each of our heirs, executors and

administrators and assigns, firmly by these presents.

Sealed with our seals and dated this 25th day of

January, 1908.

Whereas, latel.y at a session of the above-entitled

Court, in an action pending in said Court between

Joseph Hammer, Otto Halla and B. Schwarz, plain-

tiffs, and Frank H. Waskey, Joseph M. Crabtree,

J. Potter Whittren and Andrew Eadie, defendants,

a judgment was, on the 16th day of November, 1907,
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rendered and entered in favor of said plaintiffs and

against said defendants, and said defendants having

obtained from the said District Court an order allow-

ing a Writ of Error to the United States Circuit

Court of Appeals for the Ninth Circuit to review said

judgment, and a Citation directed to said Joseph

Hammer, Otto Halla and B. Schwarz is about to be

issued, citing and admonishing them to Ije and a]i-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, State of

California,

Now, therefore, the condition of the above obliga-

tion is such, that if the said Frank H. Waskey, Jo-

seph M. Crabtree, J. Potter Whittren and Andrew

Eadie, shall prosecute their said Writ of Error to

effect and answer all damages and costs, if they fail

to make their plea good, then this ol)ligation shall be

void ; otherwise, it shall remain in full force and ef-

fect.

FRANK H. WASKEY. [Seal]

By IRA D. ORTON,
Atty. in Fact,

J. M. CRABTREE. [Seal]

T. M. GIBSON. [Seal]

ANDREW EADIE, [Seal]

By O. D. COCHRAN,
His Atty. in Fact.

J. BERGER. [Seal]

ART. GIBSON. [Seal]

J. POTTER WHITTREN. [Seal]
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United States of America,

District of Alaska,—ss.

Art. Gibson, T. M. Gibson and J. Berger, being

first dnl.y sworn, each for himself, deposes and says:

That he is one of the sureties on the foregoing bond

;

that he is worth the sum of ten thousand dollars,

over and above all debts and liabilities and exclu-

sive of property exempt from execution.

ART. GIBSON.
T. M. GIBSON.
J. BERGER.

Subscribed and sworn to before me, this 25th day

of January, 1908.

[Coui^: Seal] ANGUS McBRIDE,
Deput}" Clerk, District Court, Alaska, Second Divi-

sion.

The foregoing bond on Writ of Error is hereby

approved this 25tli day of January, 1908, in open

court at Nome, Alaska.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second Di-

vision.

[Endorsed] : # 1636. In the District Court for the

District of Alaska, Second Division. Joseph Ham-
mer et al., Plaintiff, vs. Frank H. Waskey et al.,

Defendant. Bond on Writ of Error. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Jan. 25, 1908. Jno. H.
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Dunn, Clerk. By , Deputy. Ira D. Or-

ton, Attorney for Defendants.

In the District Court, District of Alaska, Second Di-

vision.

JOSEPH HA'MMEK, OTTO IIALLA, and B.

SCHWARZ,
Plaintiffs,

vs.

FRANK H. WASKEY, JOSEPH M. CRABTREE,
J. POTTER WHITTREN and ANDREW
EADIE,

Defendants.

Writ of Error [Lodged Copy].

The President of the United States of America, to

the Honorable the Judge of the United States

District Court, for the District of Alaska, Sec-

ond Division, Greeting:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court before you, between Joseph

Haimner, Otto Halla and B. Schwarz, plaintiffs, and

Frank H. Waskey, Joseph M. Crabtrec, J. Potter

Whittren and Andrew Eadie, defendants, a manifest

error hath happened, to the great damage of Frank

H. Waskey, Joseph M. Crabtree, J. Potter Whittren

and Andrew Eadie, plaintiffs in error, as by their

complaint appears,

We, being willing that error, if any hath, l)een,

should be dulv corrected and full and speedy justice
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be done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that then

under your seal, distinetl^y and openly, you send the

record and proceedings aforesaid, and all things con-

cerning the same, to the Justice of the United States

Circuit Court of Appeals for the Ninth Circuit, in

the City and County of San Francisco, in the State

of California, together with this writ, so as to have

the same at said place in said Circuit on the 22d day

of February, 1908, and that the records and proceed-

ings aforesaid being inspected, the said Circuit

Court of Appeals may cause furtlier to be done there-

in to correct these errors what of right and accord-

ing to the laws and customs of the United States

should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 25th day of January, 1908.

Attest my hand and seal of the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion, at the Clerk 's Office, at Nome, Alaska, this 25th

day of January, 1908.

[Seal] JNO. H. DUNN,
Clerk of the LTnited States District Court for the

District of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

Allowed this 25th day of January, 1908.

ALFRED S. MOORE,
Judge of the United States District Court for the

District of Alaska, Second Division.
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The foreg-oino' copy of writ of error lodged in my
office for defendant in error this 25th day of Janu-

ary, 1908.

JNO. H. DUNN,
Clerk District Oourt, District of Alaska, Second Di-

vision.

[Endorsed] : #1636. In the District Court for the

District of Alaska, Second Division. JoseZ/Sh Ham-

mer et al.. Plaintiff, vs. Frank H. Waskey, et al., De-

fendant. Lodged Copy Writ of Error. Filed in

the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Jan. 25, 1908. Jno. H.

Dunn, Clerk. By , Deputy. Ira D. Or-

ton. Attornev for Defendants.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1636.

JOSEPH HAMMER, B. SCWARTZ, and OTTO
HALLA,

Plaintiffs,

vs.

FRANK H. WASKEY, J. CRABTREE, J. POT-

TER WHITTREN, and ANDREW EADIE,
Defendants.

Clerk's Certificate [To Transcript of Record].

I, John H. Dunn, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 109, both

inclusive, are a true and exact transcript of the Com-
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l^laint, Summons, Demurrer of Defendants F. H.

Waskey and J. M. Crabtree to Comi3laint, Demurrer

of Defendants J. Potter Wliittren and Andrew

Eadie to Complaint, Minutes of Court of January 12,

1907 (demurrers overruled), Answer of Defendants

J. Potter Wliittren and Andrew Eadie to Complaint,

Minutes of Court of February 16, 1907, (J. J. Cham-

bers made party defendant), Answer of Defendants

F. H. Waskey and J. Crabtree to Complaint, Reply

to Answer of F. H. Waskej^ and J. Crabtree, Reply

to Answer of J. Potter Whittren and Andrew Eadie,

Verdict, Motion for Xew Trial, Minutes of Court

of November 6, 1907 (Motion for New Trial over-

rruled), Judgment, Bill of Exceptions, Assignment

of Errors, Petition for Writ of Error and Order Al-

lowing Same, Bond on Writ of Error, and Lodged

Copy Writ of Error, in the case of Joseph Hammer
et al.. Plaintiffs, vs. Frank H. AVaskey et al., De-

fendants, No. 1636 this court, and of the whole there-

of, as appears from the records and files in my office

at Nome, Alaska; also certif}^ that said transcript

contains all the pleadings in the above-entitled case

;

and that the Original Writ of Error and Original

Citation in said case are attached to this transcript.

Cost of transcript $33.25, paid by Ira D. Orton,

of attorneys for defendants.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 8th day of Feb-

ruary, A. D. 1908.

[Seal] JNO. H. DUNN,
Clerk.
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In the Di.'^tnrf Court, District of Alaslxo, Second

Division.

JOSEPH HA:\[:\[ER, otto HALLA and B.

SCmVARZ,
Plaintiffs,

TS.

FRANK H. WAkSKEY, JOSEPH M. CRAB-
TREE, J. POTTER WHITTREN and AN-
DREW EADIE,

Defendants.

Writ of Error [Original].

Tlie President of the United States of ^Vmerica, to

the Honorable the Jndge of the United States

District Court, for the District of Alaska, Sec-

ond Division, Greeting:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court before you, between Joseph

Hanniier, Otto Halla and B. Schwarz, plaintiffs, and

Frank H. AVaskey, Jose]3h M. Crabtree, J. Potter

Whittren and Andrew Eadie, defendants, a mani-

fest error hath happened, to the great damage of

Frank H. Waskey, Joseph M. Crabtree, J. Potter

Whittren and Andrew Eadie, plaintiffs in error, as

]\v their complaint appears,

—

We, being willing that error, if any hath been,

should be duly corrected and full and speedy justice

be done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that
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then under your seal, distinctly and openly, you

send tlie record and proceedings aforesaid, and all

things concerning the same, to the Justice of the

United States Circuit Court of Appeals for the

Ninth Circuit, in the City and County of San Fran-

cisco, in the State of California, together with this

Writ, so as to have the same at said place in said

Circuit, on the 22 day of Fe])ruary, 1908, and that

the records and proceedings aforesaid being inspect-

ed, the said Circuit Court of Ai:»peals may cause fur-

ther to be done therein to correct these errors what

of right and according to the laws and customs of

the United States should be done.

Witness, the Honorable ^lELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

L"^nited States, this 25 day of January, 1908.

Attest ni}^ hand and seal of the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion, at the Clerk's Office, at Nome, Alaska, this 25

day of January, 1908.

[Seal] JNO. H. DUNN,
Clerk of the United States District Court for the

District of Alaska, Second Division.

By Angus McBride,

.Deputy Clerk.

Allowed this 25th day of January, 1908.

ALFRED S. MOORE,
Judge of the United Staftes District Court for the

District of Alaska, Second Division.

[Endorsed] : #1636. In the District Court for

the District of Alaska, Second Division. Joseph
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Hammer et al, Plaintiff, vs. Frank H. Waskej' et

al., Defendant. Writ of Error. Ira D. Orton, Attor-

ne}' for Defendants.

In the District Court. District of Alaska, Second

Division.

JOSEPH HiUIMER, OTTO HALLA and B.

SCHWARZ,
Plaintiffs,

vs.

FRANK II. WASKEY, JOSEPH M. CRAB-
TREE, J. POTTER AVHITTREX and AN-
DREW EADIE,

Defendants.

Citation [Original].

The President of the United States of America, to

Joseph Hammer, Otto Halla and B. Schwarz,

Greeting

:

You are hereby cited and admonished to be and

api^ear at the United States Circuit Court of Ap-

peals, for the Ninth Circuit, to be holden at the city

and county of San Francisco, in the State of Califor-

nia, on the 22 day of Februarv, 1908, pursuant to

a Writ of Error filed in the Clerk's office of the

United States District Court for the District of

Alaska, Second Division, wherein Frank H. Waskey,

Joseph M. Crabtree, J. Potter Whittren and An-

drew Eadie are j)laiiitiffs in error, and you are de-

fendants in error, to show cause, if any there be, why

judgment in the said Writ of Error mentioned
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should not be corrected, and speedy justice should

not be done to the i^arties in that behalf.

AVitness, the Honorable ]MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States of America, this 25th day of January,

1908, and of the Independence of the United States

the one hundred and thii*ty-second,

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

[Seal] Attest: JXO. H. DUNN,
Clerk.

By Angus McBride,

Deputy Clerk.

Service of the foregoing citation admitted Jan.

25, 1908.

ELWOOD BRUNER,
J. ALLISON BRUNER,
T. M. REID,

Attys. for Defts. in Ei-ror.

[Endorsed] : #1(336. In the District Court for

the District of Alaska, Second Division. Josej)!!

Hammer et al., Plaintiff, vs. Frank H. Waskey et

al.. Defendant. Citation. Ira D. Orton, Attor-

nev for Defendants.

[Endorsed] : No. 1609. United States Cii-cuit

Court of Appeals for the Ninth Circuit. Frank H.

AYaskey, Joseph M. Crabtree, J. Potter AYhittren

and Andrew Eadie, Plaintiffs in Error, vs. Joseph
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Hammer, Otto Halla and B. ScliAvarz, Defendants

in Error. Transcript of Record. Upon Writ of

Error to the United States District Coni*t for the

District of Alaska, Second Division.

Filed May 19, 1908.

F. D. MOXCKTON,
Clerk.
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POTTER WHITTREN and ANDREW EADIE,
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IN THE

UntoJi ^MtB ffltrruit flinurt of Appeals

FOR THE NINTH CIRCUIT.

FRANK H. WASKEY, JOSEPH M.

CRABTREE, J. POTTER WHIT-
TREN AND ANDREW EADIE,

Plaintiffs in Error,

yg^
\No. 1609

JOSEPH HAMMER, OTTO HALLA
AND B. SCHWARZ,

Defendants in Error.

BRIEF FOR PLAINTIFFS IN ERROR.

STATEMENT OF THE CASE.

On the 15th day of October, 1906, the defendants

in error, Joseph Hammer, B. Schwarz and Otto

Halla, filed their complaint in ejectment, setting up

that ever since the first day of January, 1904, they were

the owners and entitled to the possession of certain

premises described as being a portion of the "Golden

Bull" placer mining claim situate in the Cape Nome

Mining and Recording District in the District of



Alaska, containing about 8.55 acres. That the defend-

ants in June, 1906, had forcibly ousted plaintiffs there-

from and at the time of the commencement of the

action withheld the possession from plaintiffs. The

complaint prays for restitution of the possession, and

damages.

After the overruling of demurrers which were inter-

posed by the defendants, J. Potter Whittren and An-

drew Eadie answered, denying all of the allegations of

the complaint and setting up that they were the own-

ers in fee, in the possession and entitled to the posses-

sion of the premises described in the complaint, and

that defendants Waskey and Crabtree were their

lessees.

Waskey and Crabtree also answered, denying all of

the allegations of the complaint and setting up affirma-

tively that Whittren and Eadie were the owners in fee

of the disputed land under a valid location made by

defendant Whittren on January i, 1902, when the

lands were vacant, unappropriated lands of the public

domain. That on that day, Whittren located the "Bon

Voyage," which included the disputed premises; that

at the time of the location of the "Bon Voyage," it con-

tained a little over twenty acres; that thereafter on

November 11, 1903, Whittren made an accurate sur-

vey of the "Bon Voyage," and drew in the lines so that

the location covered only twenty acres.

That after the location of said claim Whittren con-

tinued to be the sole owner and in possession thereof



until the 24th day of September, 1905, when he sold

an undivided one-half interest to the defendant, Eadie.

That on the nth day of June, 1906, Whittren and

Eadie, by an instrument in writing, leased a portion of

said claim to the defendant Waskey for a term to com-

mence on the execution of the lease and ending on

June I, 1908; that Waskey immediately upon the exe-

cution of the lease entered on the said claim and com-

menced to mine the same in accordance with the terms

of the lease. That thereafter, on the 20th day of June,

1906, Whittren and Eadie, while they were so the own-

ers of the claim and in quiet, peaceable possession with

Waskey, made another agreement of lease with said

Waskey covering the remaining portion of said "Bon

Voyage" claim, to wit: the easterly 440 feet thereof.

Said leases are attached to the said answers as exhibits.

Said answer further sets up that immediately upon the

execution of the said leases, defendants Eadie and

Waskey entered upon the portion therein described and

commenced to mine and prospect the same for gold and

at the time of the commencement of the suit were still

so engaged.

It is further alleged that the "Bon Voyage" claim, as

located by Whittren on the first day of January, 1902,

and as surveyed and marked by him on the nth day

of November, 1903, contained within its exterior boun-

daries the whole of the premises in controversy de-

scribed in the complaint of plaintiffs.

The plaintiffs, in reply to the answer of the defend-



ants Waskey and Crabtree, denied all of the allega-

tions of the said answer and affirmatively replying set

up that between the 31st day of December, 1902, and

the first of January, 1904, the assessment work had not

been done on the "Bon Voyage" claim by Whittren

or by any person acting in his behalf, and that the

said Whittren did not resume labor on the claim after

the thirty- first day of December, 1903, nor did any one

resume work thereon for him. That thereupon the

plaintifif Schwarz located the "Golden Bull," which

included within its exterior boundaries all of the dis-

puted premises, and that thereby the claim of Whit-

tren became forfeited, and Schwarz became the owner

thereof.

Replying to the answer of the defendants, Whittren

and Eadie, plaintiffs denied all of the allegations

thereof, and set up affirmatively that the said premises

were not unoccupied public domain when Whittren

located on the first day of January, 1902; and further

the failure of Whittren or any one for him to do the

assessment work between the thirty-first day of Decem-

ber, 1902, and the first day of January, 1904.

Upon the issues raised by these pleadings, the case

went to trial before the Hon. Alfred S. Moore, Judge

of the Second Division, sitting with a jury.
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STATEMENT OF FACTS.

The following facts were disclosed on the hearing:

As shown by the maps, Plaintiffs' Exhibit i (Tr.,

p. 49) and Defendants' Exhibit X (Tr., p. 50), the

dispute arises out of overlapping claims. The plain-

tiffs in error claim under the earlier location of the

*'Bon Voyage," made in January, 1902, and the de-

fendants in error under the location of the ''Golden

Bull," made in January, 1904. The only testimony

offered on behalf of the plaintiffs (defendants in

error) was that of B. Schwarz and Otto Halla, both

plaintiffs.

It appeared therefrom that Otto Halla had an agree-

ment with one Max Roth in 1902, whereby he located

the claim known as the "Golden Bull" on July 31,

1902. Roth left Alaska and never gave to Halla the

one-half interest in the claim that was to be the con-

sideration for its location. Halla watched the ground

and knowing that Roth was away from the district and

therefore did not do the assessment work for 1903, took

Schwarz out on the claim in December, 1903 (Tr.,

54-5, also 44), and showed it to him. They waited,

however, until January i, 1904, between the hours of

12 o'clock and i A. M., when they again went on the

claim, and Halla pointing out the stakes, Schwarz

located the claim. It was understood that Schwarz

was to give Halla a half interest in the claim for assist-

ing him in locating the same, which agreement was



fulfilled (Tr., 52, 55, 56). They used the same stakes

that Halla had used in staking the "Golden Bull" for

Roth, shaving ofT the Roth inscriptions (Tr., ^^^ 54)-

No discovery was made at the time of staking the loca-

tion. Schwarz says he predicated his location of the

ground in 1904 upon a discovery of mineral that he

had made on the ground some time in 1901, when he

had gone out on the ground to stake a claim but did

not do so. He had panned, however, and found pros-

pects of gold (Tr., 51-2). Halla says he had made a

discovery of gold on the claim in July, 1902, when

staking for Roth, and told Schwarz of this fact (Tr.,

58). Schwarz also testified that there was a new stake

at the northeast corner of the "Golden Bull" when he

located in January, 1904, about a foot high on which

there was written northeast corner, and that there

might have been a "B. V." on it but he doesn't recollect.

The northeast corner of the "Golden Bull" and the

"Bon Voyage" appear from the maps to be identical

in location.

The evening before the claim was to be located by

Schwarz Halla made out a location notice on a type-

writer, wliich was afterwards posted on the claim and

recorded (Tr., 46-7, 57). Schwarz then made a deed

to Halla of a half interest in the claim (Tr., 57). The

ground located as the "Golden BuU'' is embraced with-

in the figures i, 2, 3 and 4 of Plaintiffs' Exhibit i (Tr.,

4), and figures 17, 18, 15 and 2 of Defendants' Ex-

hibit X (Tr., 50).



From the testimony offered by the plaintiffs in error

(defendants), it appeared that J. Potter Whittren, the

locator of the "Bon Voyage," first staked the latter

claim in the latter part of September or the first part

of October, 1901, taking in about 25 acres, and made a

discovery of gold thereon (Tr., 59, 60), but without

inscribing any of the stakes he set out thereon. He
went out on the claim again in December, 1901, to see

if his stakes were still there, and in January, 1902, went

back and more formally staked the ground by putting

a location notice in the initial stake shown at Point i

on Plaintiff's Exhibit X, then finding his northeast cor-

ner stake in a bunch of willows where he had placed

it, as shown by Point 2 on Exhibit X, inscribed the

same with the letters, "B. V. No. 4," about 300 feet

from the initial location stake. He put the location

notice in a slit in the top of the initial stake, marking

the stake with a scribe, an instrument used by engineers

to cut wood in working it. He did the same thing

with the other stakes and assumed that he had staked a

claim 1320 feet long by 660 feet wide (Tr., 61-2) . He

prepared a proper location notice and recorded it (Tr.,

62,66).

Afterwards, on November 11, 1903, he went back

onto the claim for the purpose of having the represen-

tation work done and to survey the same. At this time

he was a deputy mineral surveyor of the United States,

but had not been such when he originally located the

claim (Tr., 62, 87).
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In surveying the claim (in which work he was as-

sisted by the witnesses Lang and Taft), he found the

stake placed at Point 2, as indicated on Plaintiffs' Ex-

hibit X, but it had been whittled down, leaving enough,

however, to decipher the original "B. V.," and on it

had been written, "Max Roth, by Otto Halla. July 10,

1902." Mr. Whittren took this stake away with him

in case there should be any trouble about the location

(Tr., 63, 82), and placed another stake in its place at

the northeast corner (Point 2), drove a nail in the top

and designated it as "N. E. B. V." He found that his

location was too large and drew it in a little so that it

would come within the statutory area of twenty acres.

In doing this he pulled in the northwest corner, which

was about twenty feet out, and also pulled in the south-

west corner. As finally drawn in, the claim was as

indicated on Plaintiffs' Exhibit X, between the Points

2, 3. 4 and 5.

When Whittren moved the northwest corner stake

in, the hole in which the original discovery had been

made was left a few feet without the lines of the claim.

But in December, 1903, Whittren made another dis-

covery of gold within the corrected boundaries of the

"Bon Voyage," about 354 feet from the northwest cor-

ner. At this time he was a deputy mineral sur\'eyor

(Tr., 86-7).

The testimony of Whittren relative to the survey-

ing and correction of the lines of the "Bon Voyage" on

November 11, 1903, is corroborated by Taft and



Lange, who helped survey the claim (Tr., 8i, 85).

Mr. Taft stayed there after the claim had been sur-

veyed and worked on the shaft doing the representing

work (Tr., 83, Defts.' Exhibit E, p. 71). He testified

further that he was on this claim in 1904; that when

he left there in 1903, he had left a good monument

around the shaft stake, where he had done the work,

but the dirt in the spring and summer had thawed it

away and as the stake was about to fall in, he went

and moved it back a little and placed a new monument

in its place. That at this time he saw the northeast

corner (Point 2 on Defendants' Exhibit X), but it had

not been changed. That he was also on the claim in

August, 1906, and made an examination of the stakes

but they were all apparently in the same places where

they had been put in 1903, there being no appreciable

change. He also testified that the representing shaft

indicated on Defendants' Exhibit E (Tr., 71), was

dug by him (Tr., 84).

It further appeared that the claims had been sur-

veyed by one Gibson, a competent surveyor, on March

12, 13 and 14, 1907 (Tr., 85). Chambers also testified

that he had seen the initial stake of the "Bon Voyage"

on the 25th of August, 1902, and had taken out the

location notice and read it and had also seen the north-

east corner stake, and that he had been practically liv-

ing on the claim since December 5th, 1906, and knew

where the upper stakes were at the time of the trial.
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and they looked to be in just the same places he saw

them in in August, 1902 (Tr., 86).

The defense further showed Andrew Eadie to be the

owner of a half interest in the "Bon Voyage" since

September, 1905, and he testified that he had been on

the claim since that time mining upon it and during

the winter of 1906 and summer of 1907, had been work-

ing the claim with Waskey (Tr., 91).

It was stipulated by counsel for both parties that the

defendant Waskey was a lessee working on the claim

and that Eadie was also a lessee of a half interest, work-

ing with Waskey (Tr., 91).

This was all the evidence adduced on the trial.

To recapitulate. The evidence showed without con-

tradiction that a valid location of the "Bon Voyage"

had been made by J. Potter Whittren on January i,

1902, by making a discovery of mineral thereon, by

staking and recording. This when he was not a deputy

mineral surveyor of the United States. That his claim

was, however, in excess of the statutory area, which fact

he discovered in November, 1903. when he went on the

ground to have the representation work done and to sur-

vey the claim. That at this time he drew in his lines

and in so doing excluded the hole in which he had

made a discovery that the ground located was mineral

in January, 1902. That after making the survey and

drawing in his lines to conform to the statutory area

(no one having intervened in the meantime), it appears

he made another discovery of gold, this in December,
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1903, when he was a deputy mineral surveyor. The

plaintiffs showed a location, if any, of the "Golden

Bull" in January, 1904, covering a portion of the "Bon

Voyage," two years after the original location of the

"Bon Voyage" and several months after the survey

thereof.

Upon this showing the plaintiffs (defendants in

error) made a motion for the Court to instruct the jury

to return a verdict for the plaintiffs (defendants in

error) upon the following grounds:

"First: That the testimony as now adduced before

the Court and the jury shows that on the first day of

January, 1904, the land included within the 'Golden

Bull' location was open and unappropriated public do-

main of the United States subject to location.

"Second: Because the defendants have not estab-

lished any defense to the plaintiffs' complaint or have

not answered in any way the testimony submitted by

the plaintiffs in the case" (Tr., 92).

After the Court had ordered the jury withdrawn,

Mr. Reed, one of the attorneys for the plaintiffs (de-

fendants in error) offered the following additional

ground

:

"The testimony submitted by the defendants

shows that the discovery made by J. Potter Whit-

tren in the year 1901, as marked upon the map by

the witness himself was at the point No. 22 ; that on

November 11, 1903, the time when he made the
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survey of the claim and drew in the lines of the 'Bon

Voyage' claim, it left the point where a discovery

was made outside and not within the lines of the

said 'Bon Voyage' claim, and the defendants them-

selves, recognizing that it was necessary that a dis-

covery of gold be made within the lines of the loca-

tion as amended, put Mr. Whittren back on the

stand just before they closed their case on Saturday

evening, and he testified that on December ii, 1903,

he again went to the mining claim in question and

made a discovery at the point designated as the

prospect shaft and within the lines of the said 'Bon

Voyage' claim. The testimony also shows that at

the time of said discovery of gold, Mr. J. Potter

Whittren was a deputy mineral surveyor of the

United States, and therefore under the laws of the

United States incapacitated to make a mining loca-

tion" (Tr., 92-3).

The Court thereupon announced its decision as fol-

lows :

"I have given as much time and attention to this

question as I could well within the time I had at my
disposal; it is an important question and in some re-

spects I regret I could not have given it more time.

We take the declarations and decisions of the De-

partment of the Interior as entirely binding on this

Court, and in construing the law as they have, that

a deputy mineral surveyor is within the prohibition

of this statute, and have relaxed the rule of strict

construction and brought themselves within the ex-

ception to the rule. In other words, they construe
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it with reference to the manifest intent of the legis-

lators, and we apply the same rule to it, and follow-

ing the Department of the Interior, we see no reason

why this should not be the law, because the deputy

mineral surveyors, as has been declared in numer-

ous decisions, are subject to the directions of the

Commissioner of the Land Office; they are there-

fore officers in the General Land Office or come
properly within the designation, officers and em-

ployees in the General Land Office; that doesn't

mean, I think, in the General Land Office at Wash-
ington, it means all the various officers under the

control of the Commissioner of the Land Office.

So, it being the law as I understand it, that a deputy

mineral surveyor is within the prohibition and may
not locate land. That he is in fact a purchaser of

land when he locates land, and I think a purchaser

of land is one who acquires land in any other man-

ner than by descent. All lawyers will, I think,

agree that that is the proper definition and classifi-

cation. I see, of course, that there is a penalty at-

tached by the section, and that is removal from of-

fice, but I don't think that the fact that there is a

penalty—that that special penalty is affixed to the

office—should trouble us when we come to construe

the statute—construe the general prohibitory clauses

of this section. So, in view of these various consid-

erations and in view of the fact that Mr. Lindley

has so decided that a purchaser such as we have de-

scribed we have authority for that . . . But

here is prohibitory section of the statute, which fur-

ther than that, as we view it, makes the location

—

as I have construed it—the purchase of public lands
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by a United States Deputy Mineral Surveyor ab-

solutely void. I am constrained to grant the motion

to direct a verdict in this case. The motion is now
granted" (Tr., 93-4).

To the ruling of the Court the defendants excepted.

Thereafter the Court instructed the jury in accordance

with the views expressed in said motion. Whereupon

the jury rendered a verdict in favor of the plaintiffs.

From the judgment of the Court based on said verdict

the defendants appealed, and as grounds for the re-

versal of said judgment assign the following errors.

ASSIGNMENT OF ERRORS.

The Court erred in permitting the witness Halla to

testify in answer to the question propounded by coun-

sel for plaintififs that he had told B. Schwarz that he

(Halla) had made a discovery of gold on the premises

in dispute in the year 1902. The question, objection,

ruling of the Court and answer of the witness are as

follows

:

"Q. You was asked with regard to this talk that

you had with Mr. Schwarz going out there, in re-

gard to that, the conversation in regard to that, was

there anything said with regard to the discovery

of gold made upon the claim?

"Mr. Ortox—Objected to as leading, hearsay,

immaterial and incompetent.
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"Q. As to whether there had been any com-

munication of the fact by Halla to Schwarz that

he had made a discovery of gold?

"Mr. Ortox—Objected to as immaterial, irrele-

vant, immaterial, hearsay and leading.

"The Court—Overruled.

"Mr. Ortox—Exception taken by the defend-

ants.

"A. I told Schwarz that I had made a discov-

ery of gold in 1902."

11.

The Court erred in granting the motion of the plain-

tiffs to direct a verdict in favor of the plaintiffs.

III.

The Court erred in holding that the location of the

"Bon Voyage" claim in January, 1902, was invalid,

because no discovery of gold had been proven to have

been made within the limits of the claim as surveyed

on November 11, 1903.

IV.

The Court erred in holding that because of the fact

that Mr. Whittren, the locator of the "Bon Voyage"

claim, was a United States Deputy Mineral Surveyor

in November, 1903, he could not thereafter make a

valid discovery of gold on the "Bon Voyage," which

had been located by him in January, 1902.
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V.

The Court erred in holding that a valid location of

a placer claim can not be made by a Deputy Mineral

Surveyor, and in instructing the jury to find a verdict

in favor of the plaintiffs for that reason.

VI.

The Court erred in instructing the jury as follows:

"That the proofs showing that the locator of the

'Bon Voyage' mining location, Mr. Whittren, was

at the time of the survey in November, and of the

subsequent discovery of gold by him on December

13th, 1903, a Deputy Mineral Surveyor of the

United States, he is disqualified to acquire title to

public mineral lands of the United States while

holding that official position, and therefore that his

present title and that of his grantee Eadie to the

'Bon Voyage,' resting, as the titles of both do, upon

the location of December 13th, 1903, is invalid."

VII.

The Court erred in instructing the jury as follows:

"So far as the lessees Waskey and Eadie are con-

cerned, their rights, as lessees, being derived from

Whittren and Eadie, alleged owners, the verdict

which you shall render will be against them also

as lessees."
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VIII.

The Court erred in instructing the jury as follows:

"In accordance with the conclusions reached by

the Court, you are now directed to render a verdict

for the plaintiffs for the land in controversy and for

nominal damages, as I have just defined nominal

damages."

IX.

The Court erred in instructing the jur\- to render a

verdict for plaintiffs for the land in controversy.

ARGUMENT.

There are rvvo points involved herein. The Court

below, in directing a verdict in favor of the plaintiff,

based such action upon the grounds (i) that after

Whittren had made a valid location of the ground by

discoven,', staking and recording, the fact that he had

staked too large a claim, or one slightly in excess of

the statutory area, and had drawn in his lines in such

a way as to leave without his exterior boundaries, the

original discovery hole, rendered his claim void; (2)

such being a fact, it was necessary for him to make an-

other discovery but such later discovery, if made while

he was holding an appointment as a deputy mineral

surveyor, would be of no value.

In both of these positions the Court was in error.

We therefore contend:
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1. The original location made by Whittren was not

invalidated by reason of the drawing in of his boun-

daries so as to exclude his discovery.

2. That a location made by a deputy mineral sur-

veyor is either valid, or voidable by the government

alone.

THE LOCATION OF WHITTREN WAS NOT
INVALIDATED BY HIS THROWING OFF
THE EXCESS IN SUCH MANNER AS TO
EXCLUDE HIS DISCOVERY POINT.

The complete location of a mining claim under the

Federal Statutes consists of the doing of two things,

(i) the making of a discovery on the unoccupied pub-

lic domain; (2), the making of the location on the

ground so that its boundaries can be readily traced.

U. S. Revised Statutes, Sees. 2319, 2320, 2322,

2324;

I Lindley on Mines, Sec. 378;

Erwin vs. Perigo, 93 Fed., 608.

Under the local law applicable to Alaskan locations,

one thing further is necessary, viz., recording the notice

of location.

Carter's Ann. Code, Part 3, Ch. i, Sec. 15;

Smith vs. Cascadcn, 148 Fed., 792.
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There was no attempt to show that the location of

Whittren was other than valid as originally staked on

January 2, 1902. He had made a discovery, staked his

boundaries (it is true slightly in excess of the statutory

area, but clearly defining the claim), and had then pre-

pared and filed for record a proper notice of location.

These facts are undisputed.

What, then, was the effect of the completion of this

location in accordance with the provisions of the

statute?

We think it is settled law that one who makes a

valid location acquires thereby a vested right (condi-

tional on continued compliance with the law so far as

keeping up his annual assessment work is concerned)

to the exclusive right of enjoyment of all the surface

boundaries included therein.

Creede vs. Uinta M. Co., 196 U. S., p. 337 (25

Sup. Ct. Rep., 266)
;

Gicil/im vs. Donnellan, 115 U. S., 45;

Belk vs. Meagher, 104 U. S., 279.

A. It is admitted that Whittren, when he made his

location, was not aware of the fact that it was in excess

of the statutory area. Afterwards when he went on the

ground to do the representation work, he undertook to

survey the claim and found that it was slightly in ex-

cess thereof. So he pulled in the northwest corner,

which was out about twenty feet and also the southwest

corner. In doing this he left a foot or so outside the
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boundaries of the claim, the hole in which he had first

made a discovery in 1902.

But the fact that his location originally made in good

faith, exceeded the amount allowed by the statute did not

render the location void. This is, we think, settled

law. The only effect of making such a location is to

render the excessive area void.

Jupiter M. Co. vs. Bodie Cons. M. Co., 1 1 Fed.,

666;

Richmond vs. Rose, 114 U. S., 576;

English vs. Johnson, 17 Cal., 108;

Atkins vs. Hendry, i Idaho, 107;

Thompson vs. Spray, 72 Cal., 528;

Howeth vs. SuUenger, 113 Cal., 547;

Patterson vs. Hitchcock, 3 Colo., 533;

Stemwinder M. Co. vs. Em7na & L. C. Cons.

Co., 21 Pac, 1441
;

Taylor vs. Parenteau, 48 Pac, 501
;

Hanson vs. Fletcher, 37 Pac, 481
;

McPhcrson vs. Julius, 95 N. W., 435;

McElliott vs. Keogh, 90 Pac, 825;

Lindley on Mines, Sec. 362;

Snyder on Mines, Sec. 398.

This rule of mining law has been approved bv this

Court in the case of

Price vs. Mcintosh, 121 Fed., 716.

and in the very recent case of

Zimmerman vs. Funchion, 161 Fed., 859.
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In the case of Price vs. Mcintosh, it was held that

where a locator is in actual possession of a mining

claim which exceeds the statutory area, and is working

the same in good faith, he is at liberty to select the

portion of the claim that he will reject as the excess

thereof. The Court there saying:

"We are very clearly of opinion that if any por-

tion of the ground located by the Kjelsbergs was

subject to relocation as being in excess of the per-

mitted width, the owners thereof in possession under

the circumstances found by the trial court could not

be deprived of the right to select the portion thereof

which they would elect to hold, and that another

locator had no right to enter upon that portion of

the claim in which they were working and which

was the valuable portion thereof, and oust them

from possession by making a location thereon. The

defendants in error were given no notice that the

width of their claim was excessive, or that any part

of their location was void, and they were given no

opportunity to draw in their lines so as to comply

with the local mining regulations. The policy of

the mining laws of the United States does not per-

mit a locator to thrust out of the possession of his

discovery, and the pay streak of his claim, one who

has located a placer claim in attempted compliance

with the mining rules and laws, and who is actually

engaged in mining upon that portion of his claim."

And in the case of Zimmerman vs. Funchion, this

Court again reiterates the rule, under a somewhat sim-
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ilar state of facts, and cites its former decision in Price

vs. Mcintosh, as well as many of the above authorities

in support thereof, and says:

"It is well settled that the excess did not render

the entire claim void, but that it was only void as to

the excess."

It appears as a fact that when Whittren discovered

that his ground covered an excessive area, instead of

continuing to hold the same he showed his good faith

toward the Government by immediately throwing off

the excess. It seems to us that the same equitable rule

should be applied to him, as is applied to the locator

without knowledge of his extra ground until some one

claims it, in which event this Court held in the fore-

going cases that the privilege rests with him to say

where the excess shall be thrown ofTP, and that he can not

be deprived of the benefits of his discovery.

The position taken by the court below was made in

disregard of the decisions holding only the excessive

area void.

In the case of Little Pittsburgh Consolidated Mining

Co. vs. Aynie Mining Co., 17 Fed., 57, where it was

held that after a mining claim has been validly located,

the owner of it may sell any part of it without prejudice

of his right to hold the remainder, Judge Hallet said,

with reference to the fact that the portion disposed of

included the discovery point of the location:
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"The position taken appears to be to the effect

that one who owns a mining claim must at all events

hold on to his discovery shaft until he has obtained

a patent for his claim. If he yields it to another in

any way, by conveyance or otherwise, he thereby

abandons the rest of his claim, I do not see upon

what principle such a conclusion can rest. After a

claim has been properly located, the oivner of it

may sell any part without prejudice to his right to

hold the remainder. He may dispose of it by gift

or grant in any way that seems proper to him."

In the case of Silver City Gold & Silver Mining Co.

vs. Lowry (Utah), 57 Pac, 11, the Supreme Court of

Utah, commenting on this decision of Judge Hallett,

said:

"If a mining claim is, as in practice most of them

are, held by tenants in common, under the laws of

most if not all of the mining States they may petition

for partition. If upon partition of a claim a portion

should be set off to one of the parties on which the

original discovery was not located, under the rule

insisted upon by appellants, he would lose all of his

rights, notwithstanding the lode might exist, and

have been developed and worked through the whole

length of the claim. The cases upon which the ap-

pellants rely do not sustain their contention, because

the facts involved in them were radically different

from the facts in the case at bar. Chief Justice

Waite indicates in the case of Gwillim vs. Donnel-

lan, supra, that if it had appeared that a discovery

had been made at any place on the defeated claim,
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other than the original discovery which was within

the patented ground, the right to the portion of the

ground outside of the patent would not have been

lost."

And again says the Utah Supreme Court in the same

case:

"The Land Department holds that where a por-

tion of a claim embracing the original discovery is

lost or is waived or omitted from the application,

a patent will be issued for the balance, provided that

the vein has been discovered and developed on the

portion of the claim not omitted. (Secretary Teller

to Commissioner, i Land Dec, Dept. Int., 593).

The Commissioner of the Land Department having

asked the Secretary this question: 'Did the waiver

of the discovery shaft and the portion of the lode

within the Kangaroo survey by failure to adverse

the claim have the eflfect to vitiate the entire Metro-

politan location and bar an application for any part

of the same?' The Secretary in answer said,
—'On

the first point I am of the opinion that the develop-

ment and possession of the lode so far as it runs upon

public land, was not interfered with in any manner
by the waiver of a portion even though the original

discovery shaft was included in the portion disposed

of. The continued possession and working of such

outside portion under the original ownership and

location ought not to be held as forfeited while the

good faith of the owner towards the United States

is not impaired; and opportunity should not be

given to a stranger to appropriate under United
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States laws the property and improvements which

he has acquired and fnade upon a good and sufficient

location properly asserted by him, at the time of the

original discovery. Section 2326 of the Revised

Statutes recognizes portions of claims as entitled to

patent, and the issue of separate patents on such

portions as adverse parties may rightfully possess.

Assignment of any interest whatever on these mining

possessions has been declared valid by the Supreme

Court even by a parol transfer without a written

instrument. If the existence of the lode be shown

beyond the lines of the conflicting survey, and ap-

plication be made for patent, it would seem to work

a complete abrogation of a property and statutory

right to deny a patent thereon because of a sale or

surrender of some other portion of the lode origi-

nally embraced in the discovery and location.' See

also Spur Lode, 4 Land Dec, 160; Cayuga Lode, 5

Land Dec, 703."

In the case of Tonopah & Salt Lake Min. Co., vs.

Tonopah Min. Co., 125 Fed., 408, two mining locations

were made on the same day and the lines overlapped,

the discovery shaft of the Silver Top mine being with-

in the lines of the said claim and also within the lines of

the Valley View. The overlapping of these claims was

afterwards adjusted and agreed upon between the

claimants thereof. Subsequently a claim was located

covering the Silver Top, called the Stone Cabin. The

owners of the Silver Top and Valley View (forming

a part of the Butler Group) made application for pat-

ent which was adversed by the locator of the Stone
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Cabin so far as the Silver Top was concerned, asserting

that by reason of the fact that its discovery shaft was

within the limits of the Valley View, which had been

located first, that the location was void. In this case

Judge Hawley cites approvingly the doctrine of Silver

City & S. M. Co. vs. Lo^wry, supra, and Pittsburg C.

M. Co. vs. Amie M. Co., 17 Fed., 57, and held that

—

"If the Valley View obtained a patent in accord-

ance with the lines of its original location, including

the discovery shaft on the Silver Top, the loss of the

discovery shaft would not vitiate the entire Silver

Top location, because mineral nvas found and a dis-

covery thereof made 'within the undisputed limits

of the location within the QO days allowed the loca-

tor thereof to perfect his location and before the

Stone Cabin was located. Such a state of facts

would not bring this case within the rule announced

in Gwillim vs. Donnellan or of any of the cases cited

by complainant."

The principle of these cases was lost sight of entirely

by the Court below.

Furthermore, in holding that the action of Whittren

in attempting to bring himself within the provisions

of the law as to the area comprised within his claim,

he thereby placed himself outside of it, the Court took

too narrow a view of the law governing a location and

assumed that Whittren acquired no rights at all until

he had made a discovery. In this we think he erred.
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(B). Waiving the point that under the law as set-

tled the location of Whittren was not void by reason of

its excessive area and even waiving any rights (which

we assert he was entitled to by reason of his original

perfected location) we contend that until adverse claims

intervened, Whittren had certain rights under his loca-

tion as marked, which rights were inchoate and depend-

ent upon the making of a discovery to complete and

ripen them into a perfected location. Of these rights

he could not be deprived by reason of the fact that when

he did make his second discovery, he was holding an

appointment as Deputy Mineral Surveyor of the Unit-

ed States; assuming that as such he would not have a

right to make a location as contended by the Court be-

low. This point we will hereinafter fully discuss.

There is nothing in the Federal statutes relative to the

location of mining claims that requires that a discovery

shall precede the marking of the boundaries or that the

marking of the boundaries shall be prior to the dis-

covery. The statute simply makes provision for two es-

sentials, and until these essentials are complied with

no valid location can be said to be complete. But there

is good authority for maintaining that certain rights do

accrue to the locator by the performance of either one

of the necessary acts of location provided for by the

United States Mining Laws.

"The marking of the boundaries may precede the

discovery or the discovery may precede the mark-
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ing, and if both are completed before the rights of

others intervene, the earlier act ivill inure to the

benefit of the locator." (Italics ours.)

Lindley on Mines, Sec. 330;

See, also:

Erivin vs. Perigo, 93 Fed., 608;

Cosmos Exploration Co. vs. Gray Eagle Co.,

112 Fed., 4, 14;

Cedar Canyon Cons. M. Co. vs. Yarivood, 67

Pac, 749;

Creede vs. Uinta T. M. & M. Co.. 196 U. S., p.

337.

Says Snyder on Mines, Sec. 354:

"While the general rule is, as stated elsewhere in

the foregoing sections, that a location must rest up-

on a valid discovery, yet a location otherwise good,

with a discovery made after location, and before the

intervention of adverse claims, or the creation of

adverse rights, will validate the location, from the

date of discovery, and generally from the first act

towards claim and appropriation—this by relation.

"This doctrine proceeds from the same rule an-

nounced in the last preceding section, concerning

which it is proper to add that the law is more con-

cerned, and so should be the courts with a substan-

tial as well as a careful and bona fide compliance

with its provisions, than with the order in which the

various acts of location are performed. And while
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it has been held that discovery must precede loca-

tion, the later and better doctrine seems to be that

the law is satisfied if discovery is made within a

reasonable time after taking possession for the pur-

pose of inaugurating the claim." (Italics ours.)

In Morrison's Mining Rights, p. 29, (13th Ed.), the

learned author says on this point:

"If a location be made before discovery but is

followed by a discovery in the discovery shaft, be-

fore any adverse rights intervene such subsequent

discovery cures the original defect, and the claim is

valid." Citing:

McGinnis vs. Egbert, 15 M. Rep., 329, 8 Colo.,

41;

Golden Terra Co. vs. Mahler, 4 M. Rep., 390;

Jupiter Co. vs. Bodie Co., 4 M. Rep., 411; n
Fed., 666;

Zollar vs. Evans, 4 M. R., 407; 2 McCr., 39;

North Noonday M. Co. vs. Orient, 9 M. R.,

529; I Fed., 522;

Erwin vs. Perigo, 93 Fed., 608

;

Nevada Co. vs. Home Co., 98 Fed., 673

;

Brewster vs. Shoemaker, 63 Pac, 309;

Weed vs. Snook, 77 Pac, 1023;

Sharkey vs. Candiani, 85 P., 219.

The case of Erwin vs. Perigo, supra, involved a mi-

ning claim upon which a discovery had not been made

until after the location, and while holding the order of
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the acts going to make up a valid location immaterial,

the Court of Appeals for the Eighth Circuit said:

"The acts of Congress prescribe two and only-

two prerequisites to the vesting in a competent lo-

cator, of the complete possessory title to a lode mi-

ning claim. They are the discovery upon unappro-

priated public land of the United States within the

limits of his claim, of a mineral bearing lode and

the distinct marking of the boundaries of the claim

so that they can be readily traced. No appropria-

tion of the land is made until both these require-

ments are fulfilled, and until that time the lode and

land sought are open to location and appropriation

by any competent locator; but when these require-

ments have been complied with the land is no longer

public, but the possession the right to the possession

and the right to acquire the title, are irrevocably

vested in the locator. Rev. St. 2310, 2320, 2324; i

Lindl. Mines, Sees. 273, 328, 350; Book vs. Mining
Co., 58 Fed., 108; Jupiter Min. Co. vs. Bodie Con-

solidated Min. Co., II Fed., 666, 680; Zollar vs.

Evans, 5 Fed., 172, 175; McGinnis vs. Egbert, 5

Pac, 652, 655.

"Now Perigo had complied with both these re-

quirements five years before the appellant had made
his discovery and location on the land. How can

the order in which he fulfilled them be material to

Ervvin? He marked the boundaries of his claim

in 1889, and he made his discovery in 1890. If he

had again marked his boundaries on the day he

made his discovery or on the day following, it is

not claimed that his location would have been un-
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lawful or invalid. But those boundaries were al-

ready marked. Why should he be required to do

the useless act of designating them again? Such an

act would not enable them to be more readily traced,

and no better notice of his claim or of its nature or

extent would have been given by pulling down and

again establishing his monuments which already

designated its limits. It can not have been necessary

to pursue this course since the law never requires the

performance of an idle and futile ceremony."

A'ld again:

''Moreover there is no requirement in the legis-

lation of Congress that the discovery shall be made

before the location or that the location shall precede

the discovery. The Revised Statutes simply provide

that both acts shall be completed before the right of

possession vests. There is no reason to be deduced

from the acts of Congress or from the nature of the

case why a claim upon which the location was made

before the discovery should be held void, while the

one upon which the discovery was made before the

location should be held valid ; and the rights of these

locators should be left where the Congress estab-

lished them, valid and vested nvhen both acts have

been done, regardless of their order, but void and

ineffectual avhen the rights of others have intervened

before either act has been completed/'

And on the same page, the Court say:

"The order in which the statutory requirements

for securing a lode mining claim are complied with
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is inunaterial, so long as the rights of others do not

intervene before they are complied with. The

marking of the boundaries of the claim may pre-

cede the discovery, or the discovery may precede the

marking; and if both are completed before the

rights of others intervene, the earlier act will inure

to the benefit of the locator as of the date of the later,

and a complete possessory title to the premises will

vest in him as of the later date. Jupiter M. Co. vs.

Bodie Cons. Min. Co., ii Fed., 666; North Noon-

day M. Co. vs. Orient Min. Co., i Fed., 522; Zol-

lar vs. Evans, 5 Fed., 172, 175; Thompson vs.

Spray, 72 Cal., 528; Strepy vs. Stark, 5 Pac, iii,

114; Erhardt vs. Boaro, 113 U. S., 527, 536."

(Italics ours.)

In the case of Brewster vs. Shoemaker, 63 Pac, 309

(Col.), where it was held that when the location of a

mining claim was made before any mineral was found

within its boundaries, a subsequent discovery of mineral

thereon made after the filing of the certificate of loca-

tion, but before the rights of any adverse claimants

had attached, validated the location, Mr. Chief Justice

Campbell said:

"The order of time in which these several acts are

performed is not of the essence of the requirements,

and it is immaterial that the discovery was made
subsequent to the completion of the acts of location,

providing only all the necessary acts are done be-

fore intervening rights of third parties accrue. All

these other steps having been taken before a valid
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discovery and a valid discovery following, it would

be a useless and idle ceremony which the law does

not require, for the locators to again locate their

claim, and refile their location certificate or file a

new one."

In the case of North Noonday Min. Co. vs. Orient

Min. Co., 6 Sawy., 299, i Fed., 522, 531, Judge Sawyer

in charging the jury, said:

"I instruct you further, that if a party should

make a location in all other respects regular, and

in accordance with the laws and rules, regulations

and customs in force at the place at the time, upon a

supposed vein, before discovering the true vein, and

should do sufficient work to hold the claim, and

after such location should discover the vein or lode

within the limits of the claim, located before any

other party had acquired any rights therein from the

date of his discovery his claim would be good to the

limits of his claim, and the location valid."

In the case of Cedar Canyon Consol. M. Co. vs. Yar-

u-ood, 27 Wash., 271, 67 Pac, 749, the Supreme Court

of Washington ruled that

—

"In the absence of intervening rights the fact that

mineral is not discovered on a claim until after the

notice of location is posted and the boundary marked

is immaterial; and, where the discovery is the result

of work subsequently done by the locator, his pos-

sessory rights under his location are complete from

the date of such discovery."
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The Supreme Court of the United States in the case

of Crecde & C. C. M. & M. Co. vs. Uinta T. M. &
M. Co., 196 U. S., 337, had occasion to decide the ques-

tion as to the order of the performance of the various

acts of location essential to the making of a valid mining

location, and after reviewing many of the authorities,

decides that the order is immaterial. There the Su-

preme Court say:

"Bearing in mind that the principal thought of

the chapter is exploration and appropriation of min-

eral, does it mean anything more than that the fact

of discovery shall exist prior to the vesting of that

right of exclusive possession which attends a valid

location?

"This may be looked at in another aspect. Sup-

pose a discovery is not made before the marking

on the ground, and posting of the notice, but it is

then made, and it and all other statutory require-

ments are complied with, before the entry which is

an application to purchase the ground—of what

benefit would it be to the government to require the

discoverer to repeat the marking on the ground, the

posting of the notice and other acts requisite to per-

fect a location? If everything has been done which,

under the law, ought to be done, to entitle the party

to purchase the ground, wherein is the government

prejudiced if the precise order of those acts is not

followed? Or, to go a step further, suppose on an

application for patent an adverse suit is instituted,

and on the trial it appeared that the plaintiff in that

suit had made a discovery and taken all the steps
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necessary for a location in the statutory order, al-

though not until after the applicant for patent had

done everything required by law, would there be

any justice in sustaining the adverse suit and award-

ing the property to the plaintiff therein, on the

ground that the applicant had not made any dis-

covery until the day after his marking on the ground,

and so the discovery did not precede the location?

"These suggestions add strength to the concurring

opinion of three leading commentators, of the mi-

ning law, the general trend of the rulings of the

department and decisions of the courts to the effect,

that the order in which the several acts are done is

not essential, except so far as one is dependent on the

other."

And again:

"Doubtless a locator does not acquire the right of

exclusive possession unless he has made a valid

location and discovery is essential to its validity;

but if all the acts prescribed by law are done, in-

cluding a discovery, is it not sacrificing substance to

form to hold that the order of those acts is essential

to the creation of that right?" (Emphasis ours.)

It is clear from the foregoing that it is not material

which act of location is perfected first by the locator of

a mining claim, so long as he performs all the essential

acts finally necessary to complete his location. It must

be therefore that while discovery is the "initial fact"

in the making of a mining location, because by that fact

alone can it be said to be made on the mineral lands
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of the United States, yet by the marking of the bounda-

ries the locator acquires some rights.

What are those rights?

This Court held in the case of Cosmos Exploration

Co. vs. Gray Eagle Co., 112 Fed., 4. that where a loca-

tion had been made by the marking of the boundaries,

and the locators were in possession prosecuting their

efforts towards a discovery, that by reason of such fact

such lands were segregated from the public domain to

the extent that they did not come within the provisions

of the Forest Reserve Act.

While it was doubtless the original intent of the law

that a mining location should be made by first making

a discovery of mineral on the unappropriated public

domain, the other acts of location being subsequent

thereto, like the demarkation of the boundaries and

the recording of a certificate of location where required

by state statute or mining regulation or custom, the

trend of the later decisions as we have seen, is that a

discovery need not be made before a locator makes his

location. But that when he does enter on the unap-

propriated piece of ground, and marks his boundaries,

that he shall have a reasonable time within which to

make his discovery. In the absence of any intervening

claims, his location will become valid and operative

from the time of the making of the discovery at least,

and by the doctrine of relation, "generally from the

first act towards claim and appropriation,"

Snyder on Mines, supra.
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In connection it is of interest to note the line of de-

cisions holding that under such circumstances, i. e.

where the boundaries are marked and the locator is in

possession seeking for minerals, he is protected from all

intrusions of a fraudulent, forcible or surreptitious na-

ture.

Says the Supreme Court of California, in the case of

Miller vs. Chrisman, 140 Cal., 440, 447:

"It is to be remembered that it is not essential

to the validity of a location, that the discovery shall

have preceded or shall coexist with the posting of

the notice and the demarkation of the boundaries.

The discovery may be made subsequently and when

made operates to perfect the location against all the

world, saving those whose bona fide rights have in-

tervened. One who thus in good faith makes his

location, remains in possession and with due dili-

gence prosecutes his work towards a discovery, is

fully protected against all forms of forcible, fraudu-

lent, surreptitious or clandestine entries upon his

possession. Such entries must always be peaceable,

open and above board, and made in good faith or no

right can be founded on it. {Belk vs. Meagher, 104

U. S., 279; Atherton vs. Fowler, 96 U. S., 513 ; Ne-

vada Sierra Oil Co. vs. Home Oil Co., 98 Fed.,

773-)"

In this case it appeared that the location had been

made by eight associates, seven of whom transferred all

of their rights in the location to the eighth, before any

discovery of oil had been made upon the claim, and he
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thereafter transferred to the Home Oil Co. who after

due diligence made a discovery of oil. It was asserted

that those associates had no rights to convey before the

claim had been perfected by discovery, and their at-

tempt to convey resulted in an abandonment of the

claim and the destruction of the whole location. But

the Supreme Court say in this regard:

"It sufficiently appears from what has hereto-

fore been said that a location such as this, made by

eight associates, is but a single location, each asso-

ciate having an undivided eighth interest in the

whole. It further appears that certain valuable

rights become the property of such locators even

before discovery. They have the right of posses-

sion against all intruders {Garthe vs. Hart, 73 Cal.,

541), and they may defend this possession in the

courts {Richardson vs. McNulty, 24 Cal., 339).

They have then this right of possession and with it

the right to protect their possession against all il-

legal intrusions, and to work the land for the valu-

able minerals it is thought to contain. IVc can not

perceive why these rights may not in good faith

be made the subject of conveyance by the associates

as well before as after discovery. There is certainly

nothing in the expressed law upon the subject to

lead to the view that this can not be done and

there is much to give countenance to the contrary

conviction." (Italics ours.)

The case of Weed vs. Snook, 1 14 Cal., 439, goes even

further on the subject of intruders and holds that a
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locator would while in the possession of his location,

without having made a discovery be entitled to protec-

tion from all intrusions of whatever nature, while prose-

cuting his efforts towards a discovery.

We also call the attention of the Court to the recent

decision of Johanson vs. White, i6o Fed., 901, rendered

by this Court, where it is laid down that the locator of a

mining claim without having marked his boundaries,

while engaged in seeking for a discovery of mineral is

entitled to be protected by legal proceedings against

intrusion.

We therefore submit on this point, that while we

contend that Whittren made a valid location in the

first instance of which he can not be deprived by the

throwing off of his discovery point when he found his

area was too large, still if we are wrong in this, the fact

that he made another discovery within the limits of the

claim after drawing in his lines, entitles him to the pro-

tection of the rule of liberal interpretation of the

mining laws in favor of those who in good faith go on

to the public domain with the intent to locate the same

in conformity to the laws, and the rule that it is im-

material in which order the acts of location are per-

formed, so long as all acts are completed before the

intervention of other rights.
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II.

A LOCATION MADE BY A DEPUTY MIN-
ERAL SURVEYOR OF THE UNITED
STATES IS EITHER VALID OR VOIDABLE
ONLY BY THE GOVERNMENT OF THE
UNITED STATES.

Section 452 of the Revised Statutes of the United

States upon which is based the grounds for declaring

void a mineral location made by a Deputy Mineral

Surveyor provides as follows: ^

"The officers, clerks and employes edT the Gen-

eral Land Office are prohibited from directly or

indirectly purchasing or becoming interested in the

purchase of any of the public land; and any person

who violates this section shall forthwith be removed

from his office."

This section forms a part of the act entitled "The

General Land Office."

It is provided by the first section of the Act that there

shall be in the Department of the Interior a commis-

sioner of the General Land Office who shall be appoint-

ed by the President, etc. (Sec. 446). The next section

provides for an officer called the Recorder of the Gen-

eral Land Office to be appointed also by the President.

(Section 447.)

Section 448 provides that there shall be in the Gen-

eral Land Office, a principal clerk of the public lands
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and a principal clerk on private land claims, to be ap-

pointed by the President and that they shall perform

such duties as may be assigned to them by the Commis-

sioner of the General Land Office. Section 449 then

provides for a principal clerk of the surveys, also to be

appointed by the President. The next section provides

for the appointment of a secretary by the President

whose duty it shall be to sign patents, etc. Section 451

authorizes the appointment of an assistant secretary;

and the act specifies the salary of each of said officers.

The next section is the one upon which this case will

turn, providing the Court holds that the location of

Whittren was invalidated by the drawing in of his

boundary lines so that he left his discovery hole with-

out their limits.

In that section, the Act prohibits the officers, clerks

and employes "in the General Land Office" from pur-

chasing the public lands under a penalty of losing their

employment in such office.

Section 452, supra.

Some sixty years after the passage of Section 452 as

embraced in the Act concerning "the General Land

Office," Congress passed 2319 of the Revised Statutes

of the United States, forming a part of Title 32 of the

Chapter "Public Lands," in which section it was pro-

vided:

"All valuable mineral deposits in lands belonging
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to the United States, both surveyed and unsurveyed,

are hereby declared to be free and open to explora-

tion and purchase and the lands in which they are

found to occupation and purchase by citizens of

the United States and those who have declared their

intention to become such, under regulations pre-

scribed by law, and according to the local customs

or rules of miners in the several mining districts, so

far as the same are applicable and not inconsistent

with the laws of the United States."

Act of May lo, 1872, c. 152, Sec. i, 17 Stats., 91.

In the same Act, it was provided by Section 2207

that the President should appoint surveyors general

for certain States and Territories, therein mentioned;

and thereafter a Surveyor General for the District of

Alaska was appointed by the President in accordance

with the provisions of the Act of May 17th, 1884,

whereby Alaska was made one surveying district.

In the same title and chapter, concerning the public

lands, is contained Section 2334 which provides:

"The Surveyor General of the United States may
appoint in each land district containing mineral

lands, as many competent surveyors as shall apply

for appointment to survey mining claims. The ex-

penses of the survey of vein or lode claims, and the

survey and subdivision of placer claims into small-

er quantities than one hundred and sixty acres, to-

gether with the cost of publication of notices shall

be paid by the applicants, and they shall be at lib-
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erty to obtain the same at the most reasonable rates,

and they shall also be at liberty to employ any

United States Deputy Surveyor to make the survey.

The Commissioner of the General Land Office shall

also have power to establish the maximum charges

for surveys and publication of notices under this

chapter; and, in case of excessive charges for pub-

lication, he may designate any newspaper pub-

lished in a land district where mines are situated

for the publication of mining notices in such dis-

trict, and fix the rates to be charged by such paper;

and, to the end that the Commissioner may be fully

informed on the subject, each applicant shall file

with the register a sworn statement of all charges

and fees paid by such applicant for publication

and surveys together with all fees and moneys, paid

the register and the receiver of the land office,

which statement shall be transmitted, with the other

papers in the case to the commissioner of the Gen-

eral Land Office."

After a careful investigation, we have been unable to

find but two decisions of courts of last resort, construing

Section 452. One of these is the case of Lavignino vs.

Uhlig, 71 Pac, 1046, which decides upon an

adverse to a patent application that a deputy min-

eral surveyor is within the provisions of the statute, and

the recent case of Hand vs. Cook, 92 Pac, 3, decided by

the Supreme Court of Nevada, which holds after a very

exhaustive examination into the law, that the provisions

of said section do not apply to a deputy mineral sur-

veyor.
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The decision in the case of Lavignino vs. Uhlig on

this point indicates but a very cursory examination of

the law, basing its reasons for so deciding upon the

theory that the courts will follow the decisions of the

Land Department where the same have established a

rule. That Court declares that the Land Department

has decided that a deputy mineral surveyor is not com-

petent to make a mineral entry of the mineral lands of

the United States. Therefore it reasons that if he is in-

competent to make such entry, it must follow that he is

incompetent to make a valid location. Thereby over-

looking the fact that this does not necessarily follow as

a result, for the courts have over and over again decided

that an alien can not receive a patent to mining lands of

the United States, but that nevertheless his location of

a mining claim is good as against all persons but the

government which alone has a right to question the

same.

It might be of interest to the Court to know that

while this case went to the Supreme Court of the Unit-

ed States, but was decided on other points, the Supreme

Court said:

"As we have seen the Supreme Court of Utah in

part rested its decision upon the want of power
in a deputy mineral surveyor to make the location

in question in consequence of the prohibition con-

tained in Section 452 of the Revised Statutes. A
consideration of that subject, however, will be un-

necessary if it be found that even if a deputy min-
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eral surveyor was not within the restrictions of the

section referred to, nevertheless the rights asserted

under the 'Yes You Do' location in the adverse pro-

ceedings were not paramount to the rights arising

from the Uhlig location. We therefore come at

once to a consideration of that question, and of

course in doing so, assume for argument's sake, that

the section of the Revised Statutes relied upon and

the rules and regulations of the Land Department

do not prohibit a deputy mineral surveyor from

making a location on mineral land."

So that the Supreme Court of the United States in

passing upon the Lavignino case, assumed that a deputy

mineral surveyor was not, as such, within the prohibi-

tion of Section 452.

The prohibition against the purchase of public lands

by employes in the General Land Office is first found in

the Act of April 25, 181 2, "For the establishment of a

General Land Office in the Department of the Treas-

ury" (2 Stats., 716), Section 10 of which enacted that:

"No person appointed to an office instituted by

this act, or employed in any such office, shall di-

rectly or indirectly be concerned in the purchase of

any right, title or interest in any public land, either

in his own right, or in trust for any other person, or

in the name or right of any other person in trust

for himself, nor shall take or receive any fee or

emolument for negotiating or transacting the busi-

ness of the office. Any person offending in the
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premises against the prohibitions of this act, shall

forfeit and pay one hundred dollars, and upon con-

viction, shall be removed from office,"

The Act of July 4, 1836, "to reorganize the General

Land Office" (5 Stats., 107), provided in Section 14,

that:

"All and every of the officers whose salaries are

hereinbefore provided for are hereby prohibited

from directly or indirectly purchasing or in any

way becoming interested in the purchase of any of

the public lands; and in case of a violation of this

section by such officer, and on proof thereof being

made to the President of the United States, such

officer so offending shall be forthwith removed

from office."

It will be seen that both of these acts relate only to

the General Land Office, namely, the governmental

bureau at Washington invested with the power of ad-

ministration over the public lands and the officers and

employes of that department {Hand vs. Cook, supra).

Registers, receivers, surveyors general or other local

officers of the Land Department are not included there-

in.

Registers and receivers, surveyors general and the

employes in their offices had been known to the land

system of the United States for many years, and to

Congress which had provided for their compensation,

so that it would seem clear that Congress was acting
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advisedly when it limited the provisions of Section

452 to the "officers, clerks and employes in the Gen-

eral Land Office." We think whatever doubt there

might be about the language of Section 452 is thor-

oughly cleared up by the language of the Act of 1836

which confines the prohibition in terms to those per-

sons drawing salaries for duties to be performed within

the confines of the General Land Office at Washing-

ton.

This distinction is preserved in the re-enactment of

these provisions in Section 452, Rev. Stats., where the

prohibition is in terms limited to persons "in the Gen-

eral Land Office."

Says the Supreme Court of the State of Nevada on

this point:

"Had the language of Section 14 been incorpo-

rated into the Revised Statutes, without change of

verbiage, it is difficult to conceive of its receiving

the interpretation given by some of the land de-

cisions to the provisions of Section 452, of the Re-

vised Statutes no matter what that department may

have thought of the wisdom of such construction.

The Act of June 27, 1866, 'An Act to provide for

the revision and consolidation of the statute laws of

the United States' (14 Stat, 74), did not authorize

the commission to change the meaning of a statute.

The statute provided that 'the commission shall

bring together all statutes and parts of statutes

which from similarity of subject, ought to be

brought together, omitting redundant or obsolete
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enactments, and making such alterations as may be

necessary to reconcile the contradictions, supply the

omissions and amend the imperfections of the orig-

inal text.' In the case of Logan vs. United States,

144 U. S., 302, 12 Sup. Ct., Rep. 617, 36 L. Ed., 429,

it was held that it is not to be inferred that Congress

in revising the statutes intended to change their ef-

fect, unless an intention to do so is clearly expressed.

To the same effect see the cases of United States vs.

Ryder, no U. S., 739; McDonald vs. Hovey, no
U. S., 629; Stewart vs. Kahn, ... It has

also been held by the same court upon numerous

occasions that in construing revised statutes where

a doubt arises, it is admissible to resort to its con-

nection in the act of which it was originally a part.

. The same court has also held that reference

to the original statutes can not be had to control the

revised statutes when the meaning thereof is plain.

''Can it be said that it is plain from the provisions

of Section 452 of the Revised Statutes that the pro-

visions thereof were intended to apply not only to

the officers, clerks and employes in the General

Land Office at Washington, but also to apply to the

officers, clerks and employes of the office of the vari-

ous United States Surveyors General in the various

States and Territories? And if it can not be so said,

will such a construction be aided by a reference to

Section 14 of the Act of 1836, supra? We think

it quite clear that, if it is a proper case for recur-

rence to the latter act to construe the section in ques-

tion, so broad an interpretation can not be made."

Hand vs. Cook, supra.
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It is our contention, therefore, that,

(
T

) A deputy mineral surveyor is not either an

officer, clerk or employee "in the General Land Office."

(2) Even if a deputy mineral surveyor were within

the prohibited class, the location made by him would

be voidable only, and that at the instance of the Gov-

ernment of the United States.

I. A DEPUTY MINERAL SURVEYOR IS NOT EITHER AN

"OFFICER, CLERK OF EMPLOYEE" "IN THE GENERAL

LAND OFFICE." HE IS NOT AN EMPLOYEE OF THE

UNITED STATES.

In the provisions of the Act covering the public

lands, which we have hereinbefore set forth in a con-

densed form, it will be seen there is provided for cer-

tain officers, clerks and employees, whose salaries and

duties are fixed. They are all employed in the General

Land Office. That office is at Washington, D. C. For

the Alaskan Court to hold that a deputy mineral sur-

veyor appointed to survey mining claims in the District

of Alaska is within the purview of the Act is at the

very outset to do violence to its terms. To hold such

section so applicable it would be necessary to construe

the word "in" as meaning the same as "of," and then

to declare that a surveyor appointed to survey mining

claims, while not an employee in the General Land

Office, is an employee "of" that office.

The word "in" ought to need no definition. Its plain
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and obvious meaning is '"inside of" or "within," and

that meaning is sufficient to satisfy the statute.

In the case of Grandy vs. Bedell. 2 L. D.. 314 ( 1883),

it appeared that the claimant Bedell was a receiver's

clerk in the local Land Office at date of making the

timber culture entr\- in contest, but at date of initiation

of the contest, by Grand}', he had resigned his position.

Secretan,- Teller held, that "taking these facts into

*' consideration and the further one that he was not by

" express provision of law incompetent to make the

" entry, I am of opinion that it should be permitted

" to stand. . . ."

And. again, referring to Section 452.

"It will be obser^-ed that the section quoted, and

this is the only statutory provision bearing on the

subject, does not extend to clerks in the district

offices, but by its terms is confined to those employed

in the General Land Office. Your office has, how-

ever, by rule extended the operations of this statute

so as to include clerks in the local offices: and this

department held in the case of The State of

Xebraska vs. Dorrington [Copp's L. L.. 1882. p.

647) the defendant being at the time of making his

timber culture entry a clerk of a local Land Office,

that such fact was sufficient ground for the cancella-

tion of the entry." (Italics ours.)
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Statute t'-j be Construed Strictly.

Section 452, being a statute imposing a forfeiture if

violated, it must be construed strictly and its terms can

not be extended by implication or by construction.

A penal statute "is to be cojistrued strictly; not so

" strictly as to defeat the legislative will, but doubtful

" words are not to be extended beyond their natural

" meaning in the connection in which they are used."

Baldwin vs. Franks, i 20 U. S., 678.

-In the construction of statutes, it may sometimes

become necessary to transpose words, or even to

supplv or strike out a word, which the context shows

was omitted or inserted by mistake; but where the

enactment is plain and sensible, and according to

any meaning, broad or narrow, proper or technical,

which may be ascribed to the words, does not apply

to the case in hand, it is not permissible for the

courts to add or omit words in order to make it so

apply, even though it may be clear to them that the

case is as fully within the mischief to be remedied,

as is the cases' provided for. This would be not to

construe, but to amend the law, which is the ex-

clusive province of the Legislature."

Commonwealth vs. Gouger, 21 Penn. Super. Ct.,

217.

Says Chief Justice Marshall:

-The rule that penal laws are to be construed

strictlv is perhaps not less old than construction

itself. It is founded on the tenderness of the law
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for the rights of individuals; and on the plain

principle that the power of punishment is vested in

the Legislature, not in the judicial department. . . .

The intention of the Legislature is to be collected

from the words they employ. Where there is no

ambiguity in the words there is no room for con-

struction. The case must be a very strong one in-

deed which would justify a court in departing from

the plain meaning of words, especially in a penal

Act in search of an intention which the words them-

selves did not suggest,"

United States vs. Wiltberger, 5 Wheat. (U. S.),

95-

"Among penal laws which must be strictly con-

strued, those most obviously included are all such

Acts as in terms impose a fine or corporal punish-

ment under sentence in State prosecutions, or for-

feitures to the State as a punitory consequence of

violating laws made for the preservation of the

peace and order of society. But these are not the

only penal laws which have to be construed. There

are to be included under that denomination also all

acts ivhich impose by way of punishment .

any special burden or take away or impair any

privilege or right."

Sutherland on Statutory Construction, sec. ^58.

Unless Section 452 has been violated by Whittren, we
contend there is no ground for claiming his loca-

tion of the "Bon Voyage" mining claim to be void.
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Whittren is therefore entitled to the strictest construc-

tion of the statute in his favor.

We insist that a reading of the entire Act entitled

the "General Land Office," a condensed statement of

which we have given herein, clearly shows ^hat em-

ployees of the general Government are within the pro-

visions of Section 452.

"Where the language of an enactment is clear

and unambiguous, the statute must be held to mean

what it clearly expresses, and no room is left for

construction. There is no safer or better settled

canon of interpretation."

Swartz vs. Seigler, 1 17 Fed., 3 ;

Johnson vs. So. Pac. Co., Id., 462.

"Nor can a statute be extended beyond its gram-

matical sense or natural meaning on any plea of the

failure of justice. If the statute is ambiguous, the

construction adopted should be that most favorable

to the accused."

Sutherland on Statutory Construction, sec. 353.

Where the words of a statute are clear, or where

their meaning can be made clear by a reference to prior

statutes (both of which conditions exist in this case),

any theorizing as to what the statute means aside from

what it in plain terms expresses can not be made the

basis of construction either by the Courts or by the

Land Department.
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"What is termed the policy of the Government

with reference to any particular legislation is gen-

erally a very uncertain thing, upon which all sorts

of opinions, each variant from the other, may be

formed by different persons. It is a ground much
too unstable upon which to rest the judgment of the

Court in the interpretation of statutes."

Justice Field, in Hadden vs. Collector, 5 Wall.,

III.

"Where a statute as in this case is clear and free

from ambiguity, we think the letter of it is not to be

disregarded in favor of a mere presumption as to

what is termed the policy of the Government, even

though it may be the settled practice of the Depart-

ment."

St. PaulM. &M. Ry. Co. vs. Phelps, 137 U. S.,

528.

"If the meaning of the statute is doubtful, the

consequences will be considered in its construction;

but where the meaning is plain, no consequences

will be regarded, since to regard consequences in

the latter case would be an assumption of legisla-

tive power."

State vs. Franklin County Savings Bank & Trust

Co., 52 Atl., 1069.

"To subject a party to a penalty for the violation

of a statute, it is not sufficient that the offense is



within the mischief if it be not within the literal

construction of the statute."

Leonard vs. Bosworth, 4 Conn., 421

;

State vs. King, 2 La. An., 593.

Can it be said that, when Section 452 is read in con-

nection with the sections preceding it, that the literal

construction of the meaning of the words "officers,

clerks and employees" would include deputy mineral

surveyors?

Therefore in the case at bar, it will be necessary to

apply the foregoing principles of construction, and

whatever may be thought by the Court of the necessity

of including within the restrictions of Section 452, per-

sons who are not employed "in the General Land

Office" because they occupy positions similar in some

respects to those employees, this Court would have no

power to amend the statute or to extend by construction

the plain meaning thereof so as to include persons not

within its terms. That is a matter for Congress alone

by amendment of the Act.

The Construction Given by the Land Department to

Section 4^2.

As a preliminary to an examination of these decisions,

it is of interest to read the instructions issued by Com-

missioner McFarland, August 28, 1883, and reported

in 2 Land Decisions, 313, which show clearly that, in
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the opinion of the Land Department, there was no

statutory inhibition against entries of public land by

the Land Department employees outside of those in

the General Land Office.

The following are such instructions:

"Gentlemen: I am in receipt of the Receiver's

letter of July 7, 1883, in which the following ques-

tion is submitted to this office: Is it admissible for

a Register or Receiver or special agent or clerk to

make a timber culture entry in a district other than

the one in which he is located? I reply that I think

such entry, excepting as to special agents, is ad-

missible. The officer or clerk making such entry

should state in his affidavit the particular position

he holds that the entry may be intelligently dealt

with."

Later, however, a general circular w^as issued by

the Land Department (11 Land Dec, 348), stating

that:

"All officers, clerks and employees in the offices

of the Surveyors-General, the local Land Offices

and the General Land Office, or any person wher-

ever located, employed under the supervision of the

Commissioner of the General Land Office, are, dur-

ing such employment, prohibited from entering or

becoming interested, directly or indirectly, in any

of the public lands of the United States."

In the case of JVinans vs. Beidlcr, 15 Land Dec, 266,

in 1892, the Land Department departed from the rule
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they laid down, and held that Winans, who was em-

ployed as a copyist in the General Land Office at Wash-

ington, could perfect a homestead entry made shortly

before his appointment to such position, saying:

"The position he holds can not be said to give him
any advantage in finally securing land over the gen-

eral public; his access to the records of the office

can give him no information valuable to him per-

taining to his entry or his rights in the tract; there

is no opportunity afforded him to practice any

fraud; he has nothing to do with the matter of ad-

judicating the question as to his compliance with the

law when that question shall arise, indeed he may
not hold the place he does or any other place in

the Land Department when the time arrives to make
final proof. In view of these facts, I am of the

opinion that Section 452, supra, does not apply to

this case, for I do not believe that Congress intended

by the enactment of said section to deprive any one

of valuable property rights, theretofore lawfully

vested in him, simply for the reason that, after such

person had made settlement on public land, and

made an entry or application to enter such land

under the homestead law, he received an appoint-

ment as a copyist in the General Land Office."

The decisions of the Land Department have never

held that a deputy mineral surveyor was incompetent

to make a valid location of a mining claim. The most

that the Land Department has ever done has been to

decide in two cases (which have practically been over-
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ruled), that a deputy mineral surveyor is incompetent

to purchase the public lands of the United States in the

sense that he can not obtain a patent to the same.

This was decided in the case of Frank Maxwell, 29

L. D., 76, and in that of Alfred Baltzell, 29 L. D., 333.

The decision in the Maxwell case was based upon the

case of Floyd vs. Montgomery, 26 L. D., 122. In the

latter case it appeared expressly that the deputy min-

eral surveyor had made the survey of the claim and

reported the amount of work done on it. In the case

of Maxwell, the decision does not disclose whether

Maxwell as deputy mineral surveyor acted as such in

reporting the amount of the work done on the claim;

although it is safe to assume that such was the case for

the decision therein, as we have stated, was based upon

Floyd vs. Montgomery where such a state of facts

existed.

Without any statutory enactment, it would appear

that the Government should not issue its patent for

lands to a deputy mineral surveyor upon his own report

in respect to the amount of work done on the ground,

the boundaries of the claim, etc. The law requiring a

report from a deputy mineral surveyor assumes, natu-

rally, that such report will be furnished by a disinter-

ested deputy mineral surveyor, who will have no reason

to do other than to state the truth.

In every case which the Land Department has de-

cided, rejecting the application of a deputy mineral

surveyor, to purchase the public lands of the United
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States, it is plain (with the possible exception of the

Maxwell case), that the deputy mineral surveyor was

endeavoring in his own person to combine the char-

acter of purchaser and deputy. Under such circum-

stances it was consistent and proper for the Land De-

partment to reject the application for patent, without

being required to pass upon the question whether such

deputy mineral surveyor was within the prohibitive

provisions of Section 452.

In Dennison vs. Willits, 11 Copp's L. O., 261, Com-

missioner McFarlane said:

"There seems to be no valid objection to the right

of a deputy mineral surveyor to make a mineral

entry, in ivhich case he can not act in any other

capacity than that of claimant."

And the application of a deputy mineral surveyor for

a patent was granted in that case.

Lock Lode, 6 L. D., 105, was the next time in which

the question was raised. There the department per-

mitted a deputy mineral surveyor to purchase the min-

eral lands of the United States, citing with approval

its previous ruling, and quoting the language:

"But in that event, he can not act in any other

capacity than that of claimant."

The case of Floyd vs. Montgomery, 26 L. D., to

which we have already adverted, came next. But there

the deputy mineral surveyor made the survey and pre-
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pared and filed the preliminary report and field notes

with report on improvements.

This was manifestly a different state of facts from

those appearing in the two former cases. It was not

necessary in the Floyd vs. Montgomery case to over-

rule the prior decisions of the Land Department in

order to decide that a deputy mineral surveyor who

acted as such, should not be permitted to receive a

patent on his application therefor for himself. The

decision in the Floyd vs. Montgomery case is correct

in its ultimate effect, although hastily considered, be-

cause a deputy mineral surveyor should not be per-

mitted to act in the dual capacity of surveyor and ap-

plicant. But it was not necessary to state therein and

it did not follow therefrom as a fact, that the cases of

Nebraska vs. Dorrington, 2 C. L. D., 644, Dennison vs.

Willits, II C. L. D., 261, and Lock Lode, 6 L. D.,

were overruled, so far as they were "in conflict with

the views expressed in this later case," as these cases an-

nounced no doctrine in conflict with anything decided

in Floyd vs. Montgomery.

The next and last ruling of the Department, prior to

the decision in the case of Seymour Bradford, 37 L. D.,

61 (revoking the appointment of Bradford as deputy

mineral surveyor because of his violating the provisions

of the statute), is the case of JV. H. Leffinguell, 30 L.

D., 139, rendered in 1900.

This case shows the unsettled condition of the de-

cisions of the Land Department, upon this point.
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There it was held that where a deputy mineral sur-

veyor who has no interest, real or contingent, in a

mining claim at the date of the survey thereof, by him,

nor at the date of the application for patent, but who

subsequently makes entry thereof, does not come within

the spirit of Section 452, prohibiting employees of the

General Land Office from "purchasing or becoming

interested in the purchase of public land."

The Secretary says

:

"Without at the present time considering the cor-

rectness of the conclusions reached in the case of

Floyd vs. Montgomery, et al. (26 L. D., 122, 136)

and similar cases, in so far as it was therein held that

the prohibitive provisions of said section embrace

a deputy mineral surveyor, it is sufficient to say that

the facts in this case, as disclosed by the record, are

materially different from those stated in the cases

referred to. Independently of the statute, it

would be within the power of the Land De-

partment in making regulations for the survey

of mining claims to provide against the survey

thereof by one interested in the claim, the reason

therefor being manifest. In the case under consid-

eration, Leffingwell had no interest, real or con-

tingent in the claims involved at the date of the

survey thereof by him, or at the date of the applica-

tion for patent thereto and under these circum-

stances, it is not believed that he is within the spirit

of the statute or circular above quoted."

Up to 1898, no doubt was expressed by the Land
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Department as to the right of a deputy mineral sur-

veyor to make a mineral entry, it having entered two

decisions ruling that he had such right {in re Lock

Lode and Dennison vs. JVillits, supra). In Floyd vs.

Montgomery, supra, these decisions were reversed, the

Department holding that a mineral surveyor was pro-

hibited by the statute from making such entry. In 1900,

this latter ruling was again reversed, if not in express

terms, still it was reversed in effect, for in the Leffing-

well case the Department held that where the mineral

surveyor had no interest in the claim at the date of the

making of the survey and the application, he might

make an entry thereof subsequently.

But whether this Court arrives at a conclusion from

an examination of these decisions of the Land Depart-

ment that they decide against the right of a deputy

mineral surveyor to make a valid location, or whether

they do not so decide, such decisions are in no sense

conclusive or binding upon this Court.

Ejfect of Land Decisions.

The Supreme Court of the United States in the case

of Burfcnning vs. Chicago St. Paul Ry. Co., 163 U. S.,

321, 323, states the rule as to the decisions of the Land

Department on matters of fact as follows:

"It has undoubtedly been affirmed over and over

again that in the administration of the public land
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system of the United States questions of fact are for

the consideration and judgment of the Land De-

partment and that its judgment thereon is final.

Whether, for instance, a certain tract is swamp land

or not, mineral land or not, presents a question of

fact not resting on record, dependent on oral testi-

mony; and it can not be doubted that the decision

of the Land Department one way or the other, in

reference to these questions is conclusive and not

open to relitigation in the Courts, except in those

cases of fraud, etc., which permit any determina-

tion to be re-examined. Johnson vs. Towsley, 13

Wall., 72; Smelting Co. vs. Kemp, 105 U. S., 636;

Steel vs. Smelting Co., 106 U. S., 447; Wright vs.

Roseberry, 121 U. S., 488; Heath vs. Wallace, 138

U. S., 573; McCormick vs. Hayes, 159 U. S., 332."

"But," says the Court, "it is equally true, that when

by Act of Congress a tract of land has been reserved

from homestead and preemption or dedicated to any

special purpose, proceedings in the Land Depart-

ment in defiance of such reservation or dedication

although culminating in a patent, transfer no title,

and may be challenged in an action at law. In

other words the action of the Land Department can

not override the expressed will of Congress, or con-

vey away public lands in defiance or disregard

thereof."

Courts are not bound by any construction of the law

applicable to the cases before the Land Department,

where the conclusions reached are based upon a mis-

construction thereof, and it has thus denied rights to
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parties which, upon a correct construction thereof

might have been conceded to them.

In the case of Johnson vs. Towsley, 13 Wall., 86, 7,

the Supreme Court of the United States had occasion

to review the decision of the Secretary of the Interior

in relation to a matter of construction of a law of Con-

gress and in so doing uses the following language:

"... this Court does not and never has asserted

that all the matters passed upon by the Land Office

are open to review in the Courts. On the contrary,

it is fully conceded that when those officers decide

controverted questions of fact, in the absence of

fraud, impositions, or mistake, their decisions on

those questions are final, except as they may be re-

versed on appeal in that department. But we are

not prepared to concede that when, in the applica-

tion of the facts as found by them, they by miscon-

struction of the law take from a party that which

he has acquired a legal right to, under the sanction

of those laws, the Courts are without power to give

relief. . . . This Court has at all times been

careful to guard itself against an invasion of thie

functions confided by law to other departments of the

Government, and in reference to the proceedings

before the officers intrusted with the charge of

selling the public lands it has frequently and firmly

refused to interfere with them in the discharge of

their duties, either by mandamus or by injunction,

so long as the title remained in the United States

and the matter was rightfully before those officers

for decision. On the other hand it has constantly
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asserted the right of the proper Courts to inquire,

after the title has passed from the Government, and

the question became one of private right, whether

according to the established rules of equity and the

Acts of Congress, concerning the public lands, the

party holding that title should hold absolutely as his

own, or as trustee for another. And we are satisfied

that the relations thus established between the

Courts and the Land Department are not only

founded on a just view of the duties and powers of

each, but are essential to the ends of justice and to

a sound administration of the law."

The sentiment underlying the attitude of the Courts

toward the decisions of the Land Department is lucidly

expressed in the case of United States vs. Moore, 95

U. S., 760, 763, where the United States Supreme Court

say:

"The construction given to a statute by those

charged with the duty of executing it, is always

entitled to the most respectful consideration, and

ought not to be overruled without most cogent

reasons. . . . The officers concerned are usually

able men, and masters of the subject. Not unfre-

quently they are the draftsmen of the laws they are

afterwards called upon to interpret."

But says the same Court:

^'It IS only IVhen those officers have misconstrued

the law, applicable to the case, as established before

the department, and thus have denied the parties
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rights u-hich, upon a correct construction would
have been conceded to them, or where misrepresen-

tations and fraud have been practiced, necessarily

affecting their judgment, that the Courts can in a

proper proceeding interfere and refuse to give effect

to their action."

Quinby vs. Conion, 104 U. S., 420, 426.

See also:

Hastings & Dak. R. R. Co. vs. JVhitney, 132

U. S., 357, 366.

In the early case of United States vs. Dickson, 15 Pet,

161, the Treasury Department had for more than

twenty years placed a certain construction upon an Act

of Congress. The Supreme Court declined to follow

the construction, the Court saying:

"The construction so given by the Treasury De-

partment to any law affecting its arrangements is

centainly entitled to great respect. Still, however,

if it is not in conformity to the true intendment, and

provisions of the law, it can not be permitted to

conclude the judgment of a court of justice. The
construction given to the law by any department of

the executive government is necessarily ex parte,

without the benefit of an opposing argument, in a

suit where the very matter is in controversy; and

when the construction is once given, there is no op-

portunity to question or revise it by those who are

most interested in it as officers, deriving their salary

and emoluments therefrom, for they can not bring
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the case to the test of a judicial decision. It is only

when they are sued by the Government for some

supposed default or balance, that they can assert

their rights. But it is not to be forgotten that ours

is a government of laws and not of men; and that

the Judicial Department has imposed upon it by

the Constitution the solemn dut>' to interpretthe laws

as the last resort; and however disagreeable that

duty may be, in cases where its own judgment shall

differ from that of other high functionaries, it is not

at liberty to surrender or to waive it."

Having seen what the Land Decisions are and what

we believe their effect to be, we will proceed to show—

(A.) That a deputy mineral surveyor is not an

officer of the Land Department.

The following are the regulations of the Land De-

partment which are pertinent to deputy mineral sur-

veyors, as set forth in the General Mining Circular, of

December i8, 1903 (31 L. D., 453. 4^9; 32 Id., 367) '-

"90. The surveyors-general of the several dis-

tricts will, in pursuance of law, appoint in each

land district as many competent surveyors for the

survey of mining claims as may seek such appoint-

ment, iV being distinctly understood that all expenses

of these notices and surveys are to be borne by the

mining claimants and not by the United States. The

statute provides that the claimant shall also be at

liberty to employ any United States deputy surveyor

to make the survey. Each surveyor appointed to



68

survey mining claims before entering upon the

duties of his office or appointment shall be required

to enter into such bond for the faithful performance

of his duties as may be prescribed by the regula-

tions of the Land Department in force at that time."

"92. The surveyor-general will endeavor to ap-

point surveyors to survey mining claims so that one

or more may be located in each mining district for

the greater convenience of miners.

"93. The usual oaths will be required of these

surveyors and their assistants as to the correctness of

each survey executed by them. The duty of the

surveyor ceases ivhen he has executed the survey

and returned the field notes and preliminary plat

thereof u-ith his report to the surveyor-general. He
will not be allowed to prepare for the mining

claimant the papers in support of an application for

patent, or otherwise perform the duties of an at-

torney before the Land Office in connection with a

mining claim.

"The surveyors-general and local land officers are

expected to report any infringement of this regula-

tion to this office.

"94. Should it appear that excessive or exhorbi-

tant charges have been made by any surveyor or

publisher prompt action will be taken with a view

of correcting the abuse."

"115. Under Section 2324 U. S. Rev. Stats, the

U. S, Surveyor-General 'may appoint in each land

district containing mineral lands as many competent
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surveyors as shall apply for appointment to survey

mining claims.'

"
1 1 6. Persons desiring such appointments should

therefore file applications with the surveyor-general

for the district wherein appointment is asked, who

will furnish all information necessary.

"117. All appointments of deputy mineral sur-

veyors must be submitted to the Commissioner of

the General Land Office for approval.

"118. The surveyors-general have authority to

suspend or revoke the commissions of deputy min-

eral surveyors for cause. Before final action, how-

ever, the matter should be submitted to the Com-

missioner of the General Land Office for approval.

"119. Such surveyors will be allowed the right

of appeal from the action of the surveyor-general

in the usual manner. Such appeal should be filed

with the surveyor-general, who will at once trans-

mit the same with a full report to the General Land

Office.

"
1 20. Neither the surveyor-general nor the Com-

missioner of the General Land Office has jurisdic-

tion to settle differences relative to the payment of

charges for field work between mineral surveyors

and claimants. These are matters of private con-

tract, and must he enforced in the ordinary manner,

i. e., in the local courts. The department has, how-

ever, authority to investigate charges affecting the

official action of deputy mineral surveyors, and
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their appointment.

"i2i. The surveyors-general should appoint as

many competent deputy mineral surveyors as apply

for appointment in order that claimants may have a

choice of surveyors, and be enabled to have their

work done on the most advantageous terms."

"123. In cases where the error in the original

survey is due to the carelessness or neglect of the

surveyor who made it, he should be required to

make the necessary corrections in the field at his own
expense, and the surveyor-general should advise him

that the penalty for failure to comply with the in-

structions within a specified time will be the suspen-

sion or revocation of his commission.

"124. Mineral surveyors will address all official

communications to the surveyor-general. They
will, when a mining claim is the subject of cor-

respondence, give the name and the survey number.

In replying to letters they will give the subject mat-

ter and the date of the letter. They will promptly

notify the surveyor-general of any change in post-

office address.

"125, Mineral surveyors should keep a complete

record of each survey made by them, and the facts

coming to their knowledge, at the time, as well as

copies of all their field notes, reports and official cor-

respondence in order that such evidence may be

readily produced when called for at any future time.

Field notes and other reports must be written in
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clear and legible hand or typewritten, in non-copy-

ing ink, and upon the proper blanks furnished

gratuitously by the surveyor-general's office upon

application therefor. No interlineation or erasures

will be allowed.

"126. No return by a mineral surveyor will be

recognized as official unless it is over his signature

as a United States Deputy Mineral Surveyor and

made in pursuance of a special order from the

Surveyor-General's office. After he has received

an order for survey, he is required to make the sur-

vey and return correct field notes thereof to the Sur-

veyor-General's office without delay.

"127. The claimant is required in all cases, to

make satisfactory arrangements with the surveyor

for the payment for his services and those of his as-

sistants in making the survey, as the United States

will not be held responsible for the same.

"128. A mineral surveyor is precluded from

acting, either directly or indirectly, as attorney in

mineral claims. His duty in any particular case

ceases when he has executed the survey and returned

the field notes and preliminary plat with his report,

to the surveyor-general. He will not be allowed to

prepare for the mining claimant the papers in sup-

port of his application for patent, or otherwise per-

form the duties of an attorney before the Land

Office in connection with a mining claim. He is

not permitted to combine the duties of a surveyor

and notary public in the same case by administering

oaths to the parties in interest, but as a notary public
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ing the suney; otherwise he must have absolutely

nothing to do with the case, except in his official

capacity" as sun-eyor. He will make no sun-ey of a

mineral claim in which he holds an interest nor

will he employ chainmen interested therein in any

maaner/'

These regulations were passed pursuant to the pro-

visions ot Section 2334 R. S., which gave to the sur-

veyor-general the power to appoint as "many com-

petent surveyors in each land district as shall apply for

appointment'' In the same Act it is provided that the

expenses of the survey of veins or lodes or of the sub-

division of placers into smaller quantities than one

hundred and sixt}^ acres, shall be borne by the claim-

ant, as well as the cost of the publication of the notices.

They shall be at liberty to obtain the same at the most

reasonable rates and also shall have the right to make

selection of any deputy surx'eyor to make the survey.

Until the passage of the general mining laws of 1872

(17 Stats., 95), inclusive of Section 2334. there was

no such positioa as that of a United States deputy

mineral surve\-or. Prior to that time die lode claimant

himself had to prepare and file his diagram oi his

claim. To avoid the filing of inaccurate diagrams,

Ac mineral entryman was required by the Act of 1872

to file with his application a plat and field notes of his

claim "showing accurately the boundaries" (Section

2325, R. S, U. S.), The surveyors who were appointed
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as proper parties to make the field notes and plat, as a

matter of private contract between them and the

claimants. But a deput}" mineral sur\'evor does no

work for the Government; he is not the agent of the

Government; he is not reimbursed for his services by

the Government; his employment is a matter of con-

tract between him and the mineral applicant for whom
he acts. He has no functions whatsoever outside of the

surveying of the mining claims owned by private in-

dividuals by whom he is employed. He has no access

to the official records of the surveyor-general's office,

any further than that which is afforded to any private

individual. No schedule of fees is fixed bv the Gov-

ernment or by regulation of the department. His

remuneration is entirely a matter of private contract

between him and the persons who employ him.

The statute does not require an oath of office or a bond,

although as a matter of departmental regulation a

bond and an oath as to the correctness of the surveys

as tending to insure the accuracy of the work is re-

required (General Circular, 1903, ''93." supra).

And he may "never make a surs'ey after his appoint-

ment." as in the language of the Supreme Court of

Nevada, or "may make fift\- or more in a year."

Hand vs. Crjok. supra.

From the foregoing statement of the powers and

duties and limitations of a deput}- mineral surveyor,



74

we think it clear that he does not come within the pro-

visions of Section 452 in that he can not be held to be

an officer of the United States.

"An office is a public station or employment con-

ferred by the appointment of Government. The
term embraces the idea of tenure, duration, emolu-

ment and duties."

United States vs. Hartwell, 6 Wall., 385.

The case of United States vs. Germaine, 99 U. S.,

508, is the leading case on what constitutes a Federal

officer, and was relied upon by the Nevada Supreme

Court in arriving at its conclusion that a deputy min-

eral surveyor was not an officer within the meaning

of the statute.

In that case the defendant had been appointed by

the Commissioner of Pensions to act as surgeon under

an Act of Congress known as Section 4777 of the Re-

vised Statutes, providing that the Commissioner of

Pensions would have the power at his discretion to

appoint civil surgeons to make the periodical examina-

tion of pensioners which might be required by law, and

to examine applicants for pensions, whenever the Com-

missioner deemed the services of a surgeon necessary.

The fee for such examinations is provided by said law

to be paid by the agent for paying pensions in the dis-

trict in which the pensioner or claimant resided out of

any money appropriated for the payment of pensions
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under such regulations as the Commissioner of Pen-

sions might prescribe.

Germaine was indicted in the District of Maine for

extortion in taking fees from pensioners to which he

was not entitled, under the provisions of Section 12 of

the Act of 1825, providing that "every officer of the

" United States who is guilty of extortion under color

" of his office shall be punished," etc.

In holding that Germaine was not an officer of the

United States, the Supreme Court of the United States

uses the following language:

"The Constitution for purposes of appointment

very clearly divides all its officers into two classes.

The primary class requires a nomination by the

President and confirmation by the Senate. But

forseeing that when offices became numerous, and

sudden removals necessary, this mode might be

inconvenient, it was provided that, in regard to

officers inferior to those specially mentioned. Con-

gress might by law vest their appointment in the

President alone, in the courts of law, or in the

heads of departments. That all persons who can

be said to hold an office under the Government

about to be established under the Constitution were

intended to be included within one or the other of

these modes of appointment there can be but little

doubt."

And again:

"If we look to the nature of defendant's employ-

ment, we think it equally clear that he is not an
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officer. In that case the Court said, the term em-

braces the ideas of tenure, duration, emolument and

duties, and that the latter were continuing and per-

manent, not occasional or temporary. In the case

before us, the duties are not continuing and per-

manent, and they are occasional and intermittent.

The surgeon is only to act when called on by the

Commissioner of Pensions in some special case, as

when some pensioner or claimant of a pension pre-

sents himself for examination. He may make fifty

of these examinations in a year, or none. He is

required to keep no place of business for the public

use. He gives no bond and takes no oath, unless

by some order of the Commissioner of Pensions, of

which we are not advised.

"No regular appropriation is made to pay his

compensation, which is two dollars for every cer-

tificate of examination, but it is paid out of money

appropriated for paying pensions in his district,

under regulations to be prescribed by the Commis-

sioner. He is but an agent of the Commissioner,

appointed by him, and removable by him at his

pleasure, to procure information needed to aid in

the performance of his own official duties. He may
appoint one or a dozen persons to do the same thing.

The compensation may amount to five dollars or

five hundred dollars per annum. There is no

penalty for his absence from duty or refusal to per-

form, except his loss of the fee in the given case.

If Congress had passed a law requiring the Com-
missioner to appoint a man to furnish each agency

with fuel at a price per ton fixed by law high

enough to secure the delivery of the coal, he would
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have as much claim to be an officer of the United

States as the surgeons appointed under this

statute."

In the later case of United States vs. Mount, 124 U.

S., 303, 307, the Supreme Court cites approvingly the

case of United States vs. Germaine on this point, where

it says

:

"What is necessary to constitute a person an offi-

cer of the United States in any of the various

branches of its service has been very fully consid-

ered by this Court in United States vs. Germaine,

99 U. S., 508. In that case it was distinctly pointed

out that under the Constitution of the United States,

all its officers were appointed by the President by

and with the consent of the Senate, or by a court of

law, or the head of a department; and the heads of

the departments were defined in that opinion to be

what are now called the members of the Cabinet.

Unless a person in the service of the Government

therefore, holds his place by virtue of an appoint-

ment by the President or by one of the courts of juS:

tice or heads of departments authorized by law to

make such an appointment, he is not, strictly speak-

ing, an officer of the United States."

To the same effect see United States vs. Smith, 124

U. S., 525, 532, where a clerk in the office of the Cus-

toms was held not to be an officer of the United States,

the Supreme Court again reiterates the decision in the

Germaine case, and says:
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"An officer of the United States can only be ap-

pointed by the President, by and with the advice

and consent of the Senate or by a court of law, or

the head of a department. A person in the service

of the Government who does not derive his position

from one of these sources, is not an officer of the

United States in the sense of the Constitution. This

subject was considered and determined in the Unit-

ed States vs. Germaine, 99 U. S., 508, and in the

recent case of United States vs. Mouat, ante, 303.

What we have here said is but a repetition of what

was there authoritatively stated."

The foregoing are decisive on the point that a deputy

mineral surveyor is not an officer within the meaning of

Section 452.

It is, we think, equally clear that:

(B.) A deputy mineral surveyor is not a "clerk ^n

the General Land Office."

"A clerk is one employed in an office public or

private for keeping records and accounts, whose

business it is to write or register in proper form

the transactions of the persons, tribunal or body for

which he is clerk."

Bouvier Law Dictionary;

People vs. Fire Commissioners, 73 N. Y., 437,

442;

People ex Rel Salterlca vs. Board of Police

Comm., 75 N. Y., 38.
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It can not be said that a deputy mineral surveyor

could come within the purview of the above definition.

He keeps no registers or accounts, he has no custody of

papers or property belonging to the public or to any

person by whom he is employed. His duties simply

consist when employed by the locator of a mining loca-

tion, in surveying the claim, in preparing a plat and

field notes. When these notes and plat are filed in the

Surveyor General's office, all connection with him is

ended, unless perhaps to amend any error that he may

have made therein. His duties are strictly professional,

and in no sense could be deemed those of a clerk, either

in or out of the General Land Office.

The New York Charter, Section 28, declares that the

number and duties of all officers, clerks, employees and

subordinates shall be such as the heads of the respective

departments shall designate and approve.

It was held in the case of People vs. Fire Commis-

sioners of City of New York, 73 N. Y., 437, 442, that

" in its popular sense 'clerks' denotes those whose duties

".are clerical and they may be very various. The term

" does not include every employee and subordinate of

" the Department. A clerk in an office is defined to be

" a person employed in an office, public or private, for

" keeping records or accounts, whose business is to

" write or register in proper form the transactions of

" the tribunal or body to which he belongs; and per-

" sons employed to assist, as a surveyor in the execution

" of the laws regulating the storage, sale and use of
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" combustibles and assist the fire marshal in the investi-

" gations of the cause of fires, are not clerks within the

" meaning of the Charter. Their duties are not clerical

" in any sense."

In the case of People ex Rel Satterlee vs. Board of

Police, 75 N. Y., 38, where it was held that a police

surgeon is not a clerk or employee within the meaning

of the provision of the act supplemental to the New
York Charter of 1873, which gives to the Board of Po-

lice power to fix the salaries and compensation of all

clerks appointed by said board, and of all employees

whom they may be authorized to appoint the New
York Court of Appeals said:

"The second section of the same act confers upon

the Board of Police the power to fix the salaries of

all clerks appointed by the board and all employees

whom they may be authorized to appoint. The
designation of 'clerks' and 'employees' is significant

and indicates an intention to exclude all other but

those named and if surgeons who take an official

oath {Collins vs. The Mayor, 3 Hun., 681) were

intended, it would seem that they should have been

designated. Certainly they are not clerks and as

employees are usually considered as embracing la-

borers and servants and those occupying inferior

positions, they can scarcely be included in that class

of persons. A difference is manifestly made be-

tween a clerk and an employee and an officer; and

one who does not discharge independent duties but

who acts under the direction of others is not an

officer."
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(C.) A deputy mineral surveyor is not an ^'em-

ployee'' in the General Land Of/ice.

While the term "employee" is more comprehensive

than that of "clerk," we think there is no difficulty in

holding that it can not be said to cover deputy min-

eral surveyors in their relations to the Government,

The Century Dictionary defines employee to be:

"One who works for an employer; a person work-

ing for salary or wages; applied to one so working;

but usually only to clerks, workmen, laborers, etc.,

and but rarely to the higher officers of a corpora-

tion or government or a domestic servant."

While the Standard Dictionary defines the term

thus:

"One who is employed ; one who works for wages

or a salary; one who is engaged in the service of or

employed by another."

It will be noted that the keynote of the above defini-

tion is "working for salary or wages."

The word when used with respect to a servant or

hired laborer is equivalent to hiring, which implies a

request and a contract for compensation and has but

this one meaning when used in the ordinary afi^airs of

life.

McCluskey vs. Cromu-ell, ii N. Y., p. 593.

In that case it appeared that one Cromwell con-
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tracted with the Canal Commissioners of the State of

New York to construct certain locks on the Black River

Canal, and in accordance with a statute of New York,

executed a bond conditioned that he, his heirs, execu-

tors or administrators would cause to be paid in full the

wages stipulated to be paid every laborer employed by

him, or his agents in the construction of the work as

often as once a month. In performing the work on the

locks, Cromwell entered into a contract with one Ship-

pey by which the latter agreed to do the masonry on

the locks, Cromwell to furnish the foundations neces-

sary and to pay Shippey a specified price per yard

monthly as the work progressed. No consent was given

by the State or any of its officers to this contract, nor

did the State recognize any one but Cromwell in the

construction of the locks, or in paying for the work

done thereon. The plaintifif in the suit and other per-

sons named in the complaint, were employed by Ship-

pey, who absconded and left them without their wages.

They sued and wanted to hold Cromwell liable there-

for upon the bond he had executed to the State of New
York. The Court of Appeals said, in holding Crom-

well not liable on said bond:

"The bond provides for the payment of wages

stipulated and agreed to be paid to the laborers

employed by Cromwell or his agent or agents, and

that upon the failure of Cromwell, 'to pay to each

and every of the laborers as aforesaid, employed by

him, as is herein provided, then each and every of
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said laborers to whom the aforesaid Cromwell shall

then be indebted, may bring an action on this in-

strument in his or her name pursuant to the pro-

visions of the Act aforesaid, for the recovery of the

amount of such indebtedness.' The referee has

found that the plaintiffs and the other laborers to

whose claims the plaintiff has succeeded by assign-

ment were employed by Shippey, and consequently

that they were not employed by CromwTll. Unless

therefore the word 'employment' means one thing in

the judgment of the referee and another in the un-

dertaking of the parties, the laborers were not em-

ployed by Cromwell within the intent of the bond.

It is not the labor performed upon the work alone

which gives the laborer rights under the bond, but

it is labor done in pursuance of an employment by

Cromwell,

—

Uo employ is to engage in one's serv-

ice; to commissioji and intrust ivith the manage-

ment of one's affairs; and ivhen used in respect to

a servant or hired laborer, is equivalent to hiring,

which implies a request and a contract for compen-

sation, and has but one meaning ivhen used in the

ordinary affairs and business of life.' By laborers

employed by Cromwell, mentioned in the condition

of the bond, are intended those hired by him, work-

ing at his request and under an agreement on his

part to compensate them for their services; and em-

ployment by Shippey as found by the referee, in this

sense excludes the idea of employment by Crom-

well. The plaintiff and his co-laborers were con-

fessedly the servants and agents of Shippey and

could not at the same time and in the same sense, be

the servants and agents of Cromwell. Shippey was
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indebted to them upon his contract of hiring and

there being nothing in this case to take it out of the

ordinary rule, it follows that Cromwell was not in-

debted to them upon the same contract."

Salary as defined in the Century Dictionary is:

"The recompense or consideration stipulated to

be paid to a person periodically for services usually;

a fixed sum to be paid by the year or quarter."

While wages is defined in the same dictionary to be

—

"That which is paid for service rendered; what

is paid for labor; hire; now usually in the plural.

In common use the word 'wage' is applied specifi-

cally to the payment made for manual labor or

other labor of a menial or mechanical kind."

A United States mineral surveyor receives no com-

pensation from the United States of any kind or char-

acter, neither salary nor wages (Sec. 2334, supra). He
is therefore not an employee of the Government. Un-

less the Government is to pay him originally, or to pay

him in default of his receiving compensation from the

person by whom he is employed, it can not be said that

he sustains the relation of employee to the Govern-

ment.

"It is very difficult to see how this deputy clerk

can be called an employee of the Government at

all. The Government was never liable to him for

any salary at any time, and, if the principal clerk
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had failed to pay him the $2000 the Government

clearly would not have been liable for it.

United States vs. Meigs, 95 U. S., 748.

In that case, suit was brought in the Court of Claims

by Meigs, a deputy clerk of the Supreme Court of the

District of Columbia, to recover an additional com-

pensation allowed to employees of the Government by

j-oint resolution of February 28, 1867, H Stats., 5689.

The Court held that Meigs was not an employee of the

Government since he was appointed by the Clerk of the

Court, and in denying his right to the additional com-

pensation, used the foregoing language.

The same ruling was made with reference to a depu-

ty marshal in the case of Ex Parte Burdell, 32 Fed.,

681, where the Court say:

"Mr Simons is chief clerk of the marshal, and is

also deputy marshal. He is employed with the

other clerks of the marshal, in keeping his accounts

with the Government, and the records of the office.

His title 'chief clerk' is simply the designation

given him by the marshal, fixing his relative posi-

tion in that office. As with all the other clerks in

the office he holds his place at the will of tne mar-

shal, was appointed by the marshal, and is paid by

him under a private arrangement with him. 1
hese

clerks have no claim on the Government at all for

pay and look entirely to the marshal."

So too, to the same effect see Po'well vs. Vnited

States, 60 Fed., 689, 690.
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In the case of United States vs. McDonald, 72 U. S.,

898, where a lawyer had been appointed by a district

attorney ostensibly as a clerk but to assist him in the

duties of his office pursuant to a letter from the At-

torney General authorizing such appointment, on con-

dition that the appointee should look solely to the dis-

trict attorney for his compensation, which was to be

paid out of the emoluments of the office, the Circuit

Court of Appeals for this circuit held that he was not

an employee of the United States, Judge Hawley say-

ing:

"The facts of this case present the question

whether there is such a privity between McDonald
and the Government as to authorize him to main-

tain an action against the United States for the ser-

vices rendered by him as clerk in the office of the

United States Attorney for the district of Montana.

The United States never employed McDonald to

perform any services, legal or clerical in their be-

half. It is true that the Attorney-General gave au-

thority to the United States Attorney for the Dis-

trict of Montana to appoint McDonald as a clerk in

his office to assist him in the discharge of his duties

as district attorney at a named salary, but this au-

thority was given upon the express condition that

McDonald 'is to understand that he can have no ac-

count against the United States for services but is

to look exclusively to the district attorney for his

compensation.' This authority is conclusive. Its

true interpretation and meaning govern the ques-

tion."
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The idea of continuity of service is inseparable from

the term "employee." It does not imply occasional

services at irregular or uncertain intervals. And it

surely can not be applied to one who neither receives

compensation nor renders any service whatever. Under

the contention that must be deduced from the ruling

of the lower Court, a deputy mineral surveyor although

he never receives a dollar from the Government, and

never performs a service for it, and may make but one

contract to survey a location in a year with a private

individual he is still precluded from making a location

on the mineral lands of the United States, because he

is an employee of the Government.

That is not the construction, however, placed upon

the word "employee" by the Supreme Court of the

United States. In the case of Louisville E. & St. L.

R. Co., vs. Wilson, 138 U. S., 501, 505. that Court say:

"The terms 'officers' and 'employees' both alike

refer to those in regular and continual service.

Within the ordinary acceptation of the terms, one

who is engaged to render service in a particular

transaction is neither an 'officer' nor an 'employee •

They imply continuity of service and exclude those

employed for a special and single transaction An

attorney of an individual retained for a single suit

is not his employee. It is true he has engaged to

render services, but his engagement is rather that

of a contractor than that of an employee.

And again in the case of Auifmordt vs. Hedden, 137
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U. S., 310, the same rule was applied. There the Court

was passing on the status of a "merchant appraiser"

who was appointed by the collector of customs under

the authority of Section 2390 of the Rev. Stats., and

whose compensation was payable by the importer.

There the Court said:

"The merchant appraiser is an expert, selected

as an emergency arises upon the request of the im-

porter for a reappraisal. His appointment is not

one to be classified under the civil service law. He
is not to be appointed on a competitive examina-

tion, nor does he fall within the provisions of the

civil service law. He is not a 'clerk' nor an 'agent'

nor 'a person employed' in the customs department,

within the meaning of Section 6 of the Civil Service

Act; nor is he an officer of the United States re-

quired to be appointed by the President or a court

of law or the head of a department. He is an expert

selected as such. Section 2930 requires that he

shall be a 'discreet and experienced merchant fa-

miliar with the character and value of the goods in

question.' He is selected for the special case. He
has no general functions nor any employment which

has any duration as to time, or which extends over

any case further than as he is selected to act in that

particular case. He is executive agent, as an ex-

pert assistant to aid in ascertaining the value of

the goods, selected for the particular case on the

request of the importer and selected for his special

knowledge in regard to the character and value of

the particular goods in question. He has no claim
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be designated."

See also

—

Pack vs. The Mayor, etc., of New York, 8 N.

Y., 222;

Kelly vs. The Mayor of New York, 11 N. Y.,

432;

The People ex rel Peter Morris vs. Randall, 73

N. Y., 416;

Blake vs. Ferris, 5 N. Y., 58.

In the case of Pack vs. The Mayor, etc., of New

York, 8 N. Y., 222, one Foster, a contractor, made an

agreement in writing with the defendants through the

street commissioner, to furnish all materials and regu-

late a portion of a certain road in the City of New

York, in conformity with certain specifications, and

further agreed to conform the work to such further

directions as should be given by the street commissioner

and one of the city surveyors, for a certain considera-

tion specified.

Thereafter Foster made a contract with one Riley to

do all the blasting of rocks on the job. In doing such

blasting the plaintiff was damaged by the loss of a child

through injuries resulting from such blasting, his wife

also being personally hurt and his home being con-

siderably damaged. It was sought to hold the city

liable, and the lower Court instructed the jury that if
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they believed the contractor employed by the defend-

ant to do the work had been guilty of negligence in

blasting, and that the injury to the plaintiff was caused

by such negligence, that the plaintiff was entitled to

recover compensation.

The Court of Appeals in reversing the judgment

against the city held that there was no relation of

master and servant between the city or its officers and

Foster who was an independent contractor, holding

that the fact that there was a clause in the contract by

which Foster agreed to conform the work to such fur-

ther directions as should be given by the street com-

missioner did not constitute Foster any more the im-

mediate agent or servant of the defendants than if this

provision were not inserted therein.

Affirming Blake vs. Ferris^ 5 N. Y., 58.

The case of Kelly vs. The Mayor, etc., of New York,

II N. Y., 432, is also in point. There the corporation

of the City of New York had contracted with a certain

person to do certain grading, and in said contract had

stipulated that the work should be done under the di-

rection and to the satisfaction of the Commissioner of

Repairs and Supplies, the Superintendent of Roads and

the surveyor having charge of the work, officers of the

corporation. In an action for damages brought against

the city to recover for an injury to a horse alleged to

have been caused by the negligence of the defendant's

servants in opening and excavating a certain street
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under said contract, it was held that the city was not

liable in damages as the city had no power to control

the contractor in his choice of servants; that he acted

independently; that the only power of the Commis-

sioner of Repairs and the other officer named was to

see that the work was satisfactorily completed, not to

enter into or supervise the details of procedure or to

interfere with the workmen.

In the case of The People ex rel Peter Morris, et al.,

vs. Randall, 73 N. Y., 416, a fund being on deposit with

the Chamberlain of the City of New York, to the

credit of a suit in which H. was plaintiff, to which

fund H. was entitled, he by an instrument in writing

assigned and transferred the same to a trustee to pay

certain debts; the trustee named resigned in favor of

D., who with the consent of H., agreed to assume the

position. Thereafter he acted as trustee. The relators

upon the return of the execution against H. unsatisfied,

commenced supplementary proceedings against him;

an order was granted requiring the Chamberlain to ap-

pear and be examined as to property of H. in his pos-

session, and restraining him from disposing of such

property until the further order in the premises. There-

after a receiver was appointed of the property of H.,

and an order made restraining him and "his servants,

agents and attorneys" from disposing of the property

belonging to H. In these proceedings, Randall ap-

peared as attorney for H., but really to protect the

trustee. After the appointment of the receiver Ran-
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dall, acting as attorney for the trustee obtained an or-

der from H. directing the Chamberlain to pay over the

fund to D. and also obtained an order ex parte without

bringing to the knowledge of the Court the restraining

orders or the appointment of a receiver, directing the

Chamberlain to make such payment, which the Cham-

berlain did and the relators were thereafter unable to

collect their judgment from H. For alleged contempt

in disobeying said injunction orders the defendant was

fined and punished for contempt. In holding this

error, the Court discussed the terms of the restraining

order, "Hiler, and his servants, agents and attorneys."

And held that Randall did not violate the order for the

reason that he did not act for Hiler but acted for the

trustee.

The use of the word employee implies the relation

of master and servant.

State vs. Emerson, 72 Me., 455.

"The relation of master and servant in its full

sense invariably and only arises out of a contract,

express or implied, between the master on the one

hand and the servant on the other."

JVood on Master and Servant, Section 4.

A mineral surveyor can not be said to stand such a

test. He has no contract with the Government, but he



93

does have a contract with the applicant for the survey;

he is therefore the servant of the applicant if any.

People vs. Meyers, 33 N. Y. S., 18;

People vs. Board of Police Com., 75 N. Y., 41.

We have hereinbefore shown what the nature of the

calling of a mineral surveyor is. He is an independent

worker, doing work of a high professional character,

requiring a trained mind. He accomplishes his duties

by the use of his own funds, and the employment of

expensive instruments and employing at his own cost,

whatever assistants he requires. He agrees to produce

in his own way, at a time to be chosen by himself a cer-

tain result in a certain way, namely, a survey of a loca-

tion. He is not therefore even an employee, but a con-

tractor.

Indeed vv^e can not do better than to quote to the

Court the decision of the Nevada Court in Hand vs.

Cook, supra, on this point, where it sums up the duties

and obligations of deputy mineral surveyors as fol-

lows:

"Deputy mineral surveyors are appointed with-

out limit and for no particular time, by the Sur-

veyor-General of the United States under the pro-

visions of Section 2334, Rev. Stat, supra. They are

not required to keep an office at any particular place

or at all. They do not remain under the direction

or supervision of the Surveyor-General. They are

not obliged to perform any service either for the
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Government or any individual. They are simply

persons who have been designated as having the

requisite qualifications to make a proper survey of

mining claims. If they perform any services at all,

it must be as a matter of private contract between

themselves and the mining claimant. They receive

no salary or compensation whatever from the Gov-

ernment, nor does the Government supply them

with instruments or assistanus while engaged in

making a mining survey. They have no access to

the official records of the Surveyor-General's office

other than that afforded any private citizen. A
deputy mineral surveyor may never make a survey

after his appointment or he may make fifty or more

in a year. The duties of a mineral surveyor are ex-

clusively professional and in no sense those of a

clerk. He keeps no records or accounts, he regis-

ters no acts of any superior. He has no custody

of public property or papers. His duties consist,

when employed by the owner of a mining claim in

making for such owner a survey thereof, showing

improvements thereon with preliminary plat and

field notes of survey. When the field notes and

preliminary plat of survey have been filed with the

Surveyor-General his duty in the premises is ended,

except it be to correct an error made by him."

"Since to constitute the relation of master and

servant, the volitions of the latter must be presump-

tively or in fact controlled by the former, a con-
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tractor who simply undertakes to bring about a

result after his own methods, is not a servant."

Bishop on Non-Contract Law, Sec. 602;

Campbell vs. Lang, 25 Fed., 128.

If a mineral surveyor be held to be an employee of

the Government, then the assistants employed by him

are employees of thd Government and within the inhi-

bitions of Section 452. The absurd result would fol-

low that nobody could hold a rod or carry a chain in a

mineral survey without forfeiting his right to enter the

public lands.

It may be contended that the requirements that the

survey be made in conformity to the general rules of

the General Land Office and the instructions of the

Surveyor-General, would have the effect of transform-

ing the deputy mineral surveyor into an employee of

the Government.

But a partial reservation of authority in certain re-

spects does not transform the contractor into a mere

servant.

Where a contractor to grade a street "agreed to con-

form the work to such further directions as should be

given by the street commissioner and one of the city

surveyors" (which is equally as full power and author-

ity as is exerted over a deputy mineral surveyor by the

Surveyor-General or the other officers of the General

Land Office) the Court held:
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"This clause in the contract does not in any man-

ner afifect the case. It does not constitute Foster

(the contractor) any more the immediate agent or

servant of the defendant than if the provision were

not inserted in his contract."

Pack vs. Mayor, etc., of Neic York, supra.

Also see

Kelley vs. Mayor of New York, ii N. Y., 432.

In Kearney vs. Oakes, et al., 18 Canada Sup. Ct.,

148, a contractor with the Canadian Government for

the construction of a government railway being sued

for acts performed by him in the execution of said

government work, pleaded that he was an employee of

the Government and entitled to certain notice as such

employee. His services seem to have been analogous

to those of a deputy mineral surveyor, viz: to do gov-

ernment work on government land, but he was also paid

by the Government. But the Court held that employee

meant servant and nothing more.

The Pennsylvania statute of 1802 provided that

" every person who shall hold any office or appoint-

" ment of profit or trust under the Government of the

" United States, whether a commissioned officer or oth-

" erwise, a subordinate officer or agent who is or shall

" be employed under the legislative, executive or ju-

" dicial departments of the United States ... is

" hereby declared to be incapable of holding or exer-
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" cising at any time the office or appointment of . . .

" alderman of any city . . . under this common-

" wealth."

One Binns having been elected alderman, the ques-

tion as to his right to hold said office was raised by

quo warranto, the fact being that he had received an

"appointment" by the Secretary of State of the United

States to publish the laws of the United States. His

compensation was also received direct from the United

States. But the Supreme Court of Pennsylvania held

in Cojnmonuealfh vs. Binns, 17 Serg. & Rawle, 220,

—

"That the case does not come within the words

of the Act of Assembly, nor within the meaning

of it; that John Binns holds merely a contract

under the Federal Government, an extensive job of

work as printer of a newspaper, implying such trust

only as is ordinarily implied in contracts for work;,

and that it is neither an office, nor appointment or

emplovment in the nature of an office, incompat-

ible with the office of alderman under the Act of

Assembly of 1802."

Construing a statute of Indiana giving a lien upon

the assets of a corporation in favor of employees, the

Supreme Court of the United States in the case of

Vance vs. Newcomb, 132 U. S., 220, 233, in language

that we think is absolutely controlling in this case, say:

"It seems clear to us that Vance was a contractor

with the company and not an employee within the

meaning of the statute. We think the distinction
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pointed out by the Circuit Court is a sound one,

namely, that to be an employee within the meaning
of the statute Vance must have been a 'servant,

bound in some degree at least to the duties of serv-

ant' and not, as he was, 'a mere contractor bound

only to produce or cause to be produced a certain

result'—a result of labor, to be sure—but free to

dispose of his own time and personal efforts accord-

ing to his pleasure, without responsibility to the

other party."

It seem to us that it is clear that by any fair inter-

pretation of the terms of the statute, it does not include

United States deputy mineral surveyors within its in-

hibitions. It is equally clear that Congress did not

intend to forbid the acquisition of the public lands by

such persons.

The object of the statute is thus stated by Secretary

Noble, in Herbert McMicken's case (lo L. D., 97,

99):

"The object of Section 452 was evidently to re-

move from the persons designated, the temptation

and the power by virtue of the opportunities offered

them by their employment to perpetrate frauds and

obtain an undue advantage in securing public lands

over the general public by means of their earlier

and readier access to the records relating to the dis-

posal of and containing valuable information as

to such lands."

But a mineral surveyor is no more within the prohi-

bition of the statute than is an attorney practicing be-
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fore the Land Department. In his practice he comes

in contact with the Land Department only in the

special case or cases in which his services have been

engaged by intending mineral claimants. He has no

access to the records of the Surveyor-General's office,

the local land office or the General Land Office or the

office of the Secretary of the Interior other than those

enjoyed by the general public. In his practice as a

mineral surveyor he may have access to the official

plats of survey and other public records which may

have any bearing on the case in hand, just as his prin-

cipal may have. An attorney practicing before the

Land Department has the same opportunity to examine

all non-confidential records of the Department, having

any bearing on the matters concerning his client's case,

—yet it can not be contended that an attorney prac-

ticing before the Land Department is therefore pre-

cluded from exercising the right and privilege of pur-

chasing the public lands. If an attorney so practicing

before the Land Department abuses the privileges con-

ferred upon him, there is a penalty attached, namely,

disbarment. And so if a deputy mineral surveyor in

any wise misconducts himself in his practice before the

department, his license or appointment may on cause

shown be rev^oked, as is expressly provided in the regu-

lations hereinabove quoted (Sees. ii8, 119).

In no possible way can the deputy mineral surveyor

obtain information from the records, from which the

general public is excluded. His position is strictly
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that of an outsider. It is obvious therefore that there

is no reason why he should be prohibited from pur-

chasing such lands, and that Congress never contem-

plated any such result. The real status of a deputy min-

eral surveyor is that of a contractor with the applicant

for patent. What relation then does he bear to the

United States We submit that he is a mere licensee,

his duties being transient and occasional.

The Government furnishes him no work at any time.

It can not command him to do any work; it can not

even permit him to do any work unless upon the re-

quest of the applicant for a survey, who stands willing

to pay him for his services, when the department di-

rects him to do the single piece of work applied for.

As we have said before his duties are entirely similar

to that of an attorney practicing before the Land De-

partment. The function of each is the same, to assist

an applicant in his proceedings to obtain title to the

land of the United States. Each before he is permitted

to act must take an oath according to the regulations

of the department, although the statute does not require

it. Each then makes a contract with the applicant for

compensation for his services, a contract with which the

Government has nothing to do. In pursuing his duties

each prepares under his private contract certain papers,

which remain his private papers and have no official

character until formally filed in a government office.

Each is subject to the penalty of being called to account

for misconduct in office and each is liable to the punish-
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ment which the Department can inflict, viz: the with-

drawal of the privilege of assisting claimants to obtain

their title to the public laruis.

In the prosecution of his work each is entitled to

have access to the public records, books and papers of

the Land Department necessary or bearing upon the

case on which he is at work. If a mineral surveyor is

within the prohibition of the statute, an attorney must

be held to be equally so, and indeed he is more nearly

an officer of the United States since he receives his ap-

pointment to practice from the head of a department

and not from a subordinate official. Yet it will hardly

be asserted that an attorney is within the inhibitions

of the statute. We think it abundantly clear that a sur-

veyor appointed to survey mining claims under the

provisions of Section 2334 is not within the language

of Section 452.

Can he be brought within the prohibition of the

statute because to do so will in the opinion of the Court

help to suppress the mischief which it is claimed the

statute is directed against? This was the position taken

by the Secretary of the Interior in the case of Herbert

McMicken, supra. He did not pretend to found his

decision upon any claim that the words "in the General

Land Office" comprehended the office of the Surveyor-

General in Washington Territory. He said "Officers,

" clerks and employees in the offices of surveyors gen-

" eral fall clearly within the mischief contemplated by

" the statute and the reason for the law applies to them
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" with equally as much force as to those in the central

" office at Washington."

The Secretary here recogpized that the words of the

statute applied only to the clerks, etc. "in the General

Land Office" at Washington, but he assumed that he

had authority to extend its provisions over other per-

sons ''because the reason of the law applies to them

with equally as much force"! Such a rule of con-

struction has no judicial sanction.

The law is beyond controversy that where a statute

plainly points out the persons subject to its provisions

no others can by construction be brought within the

purview thereof.

"The object of an interpretation and construc-

tion of statutes is to ascertain and carry out the in-

tention of the law makers, and when the intention

is ascertained, it must always govern. The inten-

tion of the Legislature must be sought in the statute

itself and it is only when the Act is of doubtful or

ambiguous meaning that the province of construc-

tion begins."

26 Am. & Eng. Ency. Law (2nd Ed.), p. 597.

In Hamilton vs. Rathbone, 175 U. S., 421, Brown,

J., said:

"The cases are so numerous in this Court to the

effect that the province of construction lies wholly

within the domain of ambiguity, that an extended

review of them is quite unnecessary."
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Any departure by the courts from the language

used would be an unjustifiable assumption of legis-

lative power.

Foley vs. People, i 111., 57;

Frye vs. Chicago & C. R. R., y2 m* 399 5

Newell Universal Mill Co. vs. Muxlow, 115

N. Y., 170.

It is the function of the courts to interpret legisla-

tion, according to the real sense of the words employed,

not to supply omissions or to render the sense reason-

able.

McCluskey vs. Cromwell, supra;

Woodbury vs. Berry, 18 Oh. St., 562.

See also

—

Leonard vs. Bosworth, 4 Conn., 421
;

Stoll vs. King, 12 La. An., 593.

The authorities cited in this brief show conclusively

that J. Potter Whittren was not (i) an officer; (2) that

he was not a clerk; (3) that he was not an employee of

the Government of the United States either "in the

General Land Office" or in any other place. He is

therefore not within the language of the statute and

the words being plain he can not be brought within the

statute by construction.

But if the Court should be inclined to hold us in

error in our contention, which we do not anticipate,
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and to hold that deputy mineral surveyors are within

the prohibitions of Section 452 in that they can not

make a mining location, we maintain that any location

so made by such a person is not void but voidable only.

II—THE PURCHASE OF PUBLIC LANDS BY PERSONS PRO-

HIBITED IS VOIDABLE ONLY AND THAT AT THE IN-

STANCE OF THE GOVERNMENT.

We maintain that Section 452 does not deprive even

the "officers, clerks and employees" in the General

Land Office of the capacity to purchase public lands;

it forbids them to exercise a right which they have as

citizens of the United States, and declares that if they

do so exercise the right, they shall pay the penalty by

being dismissed from office. The words are in sub-

stance, that they are "prohibited from purchasing" and

if they violate the provisions of this section, they "shall

forthwith be removed from office.''

"When a statute specifies the efifect (of a viola-

tion) of a certain provision, courts will presume

that all of the effects intended by the law maker

are stated."

Sutherland on Statutory Construction, Sec. 327.

In Bird vs. Pennison, 7 Cal., 308, the Supreme Court

of California expresses the rule which is plainly ap-

plicable here, in the following language:
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"When the law maker assumes himself to set out

the consequences of disobedience to the law, no

other consequences can be logically or fairly con-

sidered as coming within the scope of his intention.

If he attempts to set out such consequences, he

must be presumed from the very nature of the

thing, to intend to complete his work and not to

leave it unfinished." (Italics ours.)

If loss of employment (the consequence provided for

by the statute itself) is not to be regarded, however, as

exclusive, and the courts are by construction to as-

sume that Congress intended some other and further

consequence, we submit such further consequence can

not be greater than by making such purchase of the

public lands voidable and not void, and that such pur-

chase can only be voidable at the instance of the Gov-

ernment of the United States.

If the purchase of the public lands by an employee

in the General Land Office is to be held not merely

voidable but void, then a citizen of the United States

is treated with less consideration in respect to the public

lands than is an alien. A consequence so unreasonable

and unjust should not be tolerated.

Section 2319 of the Revised Statutes declares that

all citizens of the United States and those who have

declared their intention to become such may locate

mining claims. Aliens while not expressly, are by im-

plication plainly excluded.

But notwithstanding this implied exclusion, it is now
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established beyond the shadow of a doubt that if an

alien locates a mining claim, his location is as valid

to all intents and purposes as that of a citizen of the

United States, with the single qualification that the

Government of the United States may oust him.

Billings vs. Aspen M. & S. Co., 51 Fed., 338,

52 Fed., 250;

Lone Jack vs. Megginson, 82 Fed., 89, 93 ;

Tornanses vs. Melsing, 109 Fed., 710;

Shea vs. Nilima, 133 Fed., 209, 215;

Manuel vs. Wulff, 152 U. S., 505, 511
;

McKinlcy Creek M. Co. vs. Alaska M. Co.,

183 U. S., 563;

Lindley on Mines, Sec. 233, Vol. i (2nd Ed.)
;

Martin's Mining Law, Sec. 98;

Snyder on Mines, Sec. 263.

In the case of Manuel vs. Wulff, supra, the Supreme

Court of the United States say:

"We are of opinion on the record that as Alfred

Manuel was a citizen, if his location was valid, his

claim passed to his grantee, not by operation of law,

but by virtue of his conveyance, and that the inca-

pacity of the latter to take and hold by reason of

alienage, was, under the circumstances, open to

question by the Government only."

In McKinley Creek Min. Co. vs. Alaska M. Co.,

supra, the Supreme Court of the United States, refer-
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ring to the prior decision of Manuel vs. Wulff, 152 U.

S., 505, 511, say:

"The meaning of Manuel vs. Wulff is that the

location by an alien and all of the rights following

from such location are voidable, not void, and are

free from attack by anyone except the Govern-

ment." -

Judge Lindley in commenting on this decision

{Lindley on Mines, Vol. i, Sec. 233), and referring to

the earlier decisions to the contrary, says:

"The rule, however, as established by the Su-

preme Court of the United States, destroys the value

of these State and Federal decisions as precedents

and removes the question from the domain of aca-

demic discussion."

And again

—

"We think the decision by the Supreme Court of

the United States in McKinley M. Co. vs. Alaska

United M. Co., to the effect that a location by an

alien is free from attack except by the Government,

establishes the law that no rights may be initiated

by a citizen through a relocation of the ground ap-

propriated by an alien until the latter's title has

been determined by the Government. Prior to that

time the ground would not be open to location or

relocation. One attempting to relocate the ground

could not connect himself with the Government

title, and would acquire no rights whatever. If he

should institute an adverse suit based upon such
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pretended relocation, he might assist the Gov^ern-

ment in preventing the alien from securing a patent,

but such a result would not validate his pretended

location."

In the case of Billings vs. Aspen Mining and Smelt-

ing Co., 52 Fed. Rep., 251, the Circuit Court of Ap-

peals for the Eighth Circuit in discussing the question

of the right of an alien to hold until "office found"

quotes from Governeur vs. Robertson, 11 Wheatton,

332, that—

"It no doubt owes its present authority, if not its

origin, to regard to the peace of society and a desire

to protect the individual, from arbitrary aggres-

sion."

If it be held that the peace of society requires that an

alien shall not be disturbed in his location of a mining

claim, and that to permit him to be disturbed in his

possession by a subsequent locator, would be an arbi-

trary aggression upon the rights of the alien, is it not

equally true that if a deputy mineral surveyor can be

said to be within the prohibition of Section 452, that in

the event he make a location, any attempt by a subse-

quent locator to intrude on his possession would be an

arbitrary aggression also? The reason of the rule is

equally applicable to one as to the other.
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CONCLUSION.

We have devoted a portion of this brief to a discus-

sion of the question of the purchase of the public lands

(which is the language of Section 452), and in so

doing have considered cases arising upon applications

for patent, and adverse proceedings and other litiga-

tion following thereon.

The case at bar, however, was not a patent case, nor

was the purchase price to the Government involved

even indirectly.

The locators need never apply for a patent. Their

possessory rights are of as much value as if they had

patents. There is no inhibition against such a posses-

sion. Failing an attack by the Government upon

office found, or a change in the law of Congress, the

locators' rights can not be decreased.

"He may patent or not as he sees fit; his estate is

good without it and there is no law requiring it.

And so long as he complies with the laws relative

to assessment work ... his rights are just as

perfect without patent as with it.''

Snyder on Mines, Vol. I, section 466, p. 433.

The Supreme Court of California, sitting in bank in

the case of Champion Mining Co. vs. Consolidated

Gold Mining Co., 75 Cal., 78, says:

"The plaintiff has not a patent for the land in

which the Philip ledge is situated, but holds a pos-
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sessory title thereto. . . , And this latter kind of

title is of course, as good, for the purpose of a suit

like the present one, as a patent."

We therefore submit:

1. That the original location of Whittren vested in

him all the rights accruing from a valid location of the

mineral lands of the United States of which he could

not be divested by throwing off his excessive area in

the manner shown.

2. That the provisions of Section 452 do not apply

to him as a surveyor licensed under Section 2334,

R. S. U. S., to survey the mineral lands of the United

States, as he is not an officer, clerk or employee in the

General Land Office or of the Government.

3. That even if he were deemed to come within the

purview of said section, the sole consequence of a

violation by him of its provisions would be the loss of

his official position.

4. That if the provisions of such section go to the

validity of a purchase of the public lands by any

officer, clerk or employee in the General Land Office,

such validity can only be inquired into by the Govern-

ment of the United States; and the location would be

to that extent voidable and not void.
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For all of which reasons we ask that the judgment

of the lower court be reversed.

IRA D. ORTON,
O. D. COCHRAN,
F. E. FULLER,

Attorneys for Plaintiffs in Error,

CAMPBELL, METSON, DREW, OATMAN
& MACKENZIE, and

E. H. RYAN,
Of Counsel.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 1609.

FRANK H. WASKEY, JOSEPH M. CRABTREE,
J. POTTER WHITTREN and ANDREW
EADIE,

Plaintiffs in Error,

vs.

JOSEPH HAMMER, OTTO HALLA and B.

SCHWARZ,
Defendants in Error.

Brief for Defendants in Error.

STATEMENT OF THE CASE.

On the 15th day of October A. D. 1906, the defend-

ants in error commenced their Action in Ejectment,

against the plaintiffs in error, in the District Court

for the District of Alaska, Second Division, alleging

that they were the owners in fee, and entitled to the

possession, of certain placer mining ground, by vir-

tue of a valid mining location, made on the 1st day

of January, 1904, known and described as the '

' Gold-

en Bull" Placer Mining Claim, in the Cape Nome
Mining and Recording District, in the District of

Alaska, the particular premises being described as

follows, to wit : Commencing at the northeast corner

of the "Golden Bull" Placer Mining Claim; thence

running by Magnetic Courses S. 27 Deg. 15' E. 630

feet; thence S. 45 Deg. W. 695 feet; thence N. 27

Deg. 30' W. 495 feet; thence N. 35 Deg. 10' E. 747
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feet to the place of beginning, containing about 8.55

acres.

And further alleging, that in the month of June,

1906, they had been forcibly and unlawfully ousted

and ejected from the said premises, by the plaintiffs

in error (defendants below) (Trans., pp. 3, 4), and

l^raying judgment for ]3roper relief.

To this plaintiffs in error, Whittren and Eadie as

owners, and Waskey and Crabtree as their lessees,

answered, denying the allegations of the Complaint,

and alleging ownership and possession in themselves,

by virtue of an alleged i)lacer mining location called

the "Bon Voyage," alleged to have been made by said

Whittren on the 1st day of January, 1902, and

changed and surve^^ed on November 11th, 1903.

That on the 24th day of September, 1905, said

Whittren sold and conveyed one-half of said "Bon

Voyage" claim to said Eadie.

That on the 11th day of June, 1906, said Whittren

and Eadie leased said "Bon Voyage" mining claim to

said Waske}^ and Crabtree (Trans., pp. 10 to 27 in-

clusive).

To the said answers of Whittren, Waskey et al.,

defendants in error, Hammer, Halla and Schwarz

made and filed their Reply, denying the allegations of

said answer (except possession), and further alleg-

ing that no labor of any kind or value, and no im-

provements of any kind, had been performed or made

on said alleged "Bon Voyage" claim between the

31st day of December, 1902, and the 1st day of Jan-

uary, 1904; and neither did the said Whittren, nor



any person for liim, resume work on said alleged

''Bon Voyage" claim, after December 31st, 1903, and

that said Wliittren forfeited any and all claim he

might have had to said ground.

Further in said Reply, said defendants in error,

Hammer, Halla and Schwarz allege that at the time

said Whittren claims to have located said "Bon Voy-

age" claim on January 1st, 1902, said premises were

not open for location, the same having been located

and occupied by other persons by prior locations

that were at that time valid and subsisting (Trans.,

p. 32).

Further, that said Schwarz made his said location

of the said "Golden Bull" before any resuriiption of

work on said alleged "Bon Voyage" by said Whitt-

ren or any person for him (Trans., pp. 32-33).

Xo denial of the allegation of said Reply of any

kind was either made or filed.

On motion J. J. Chambers was made a party de-

fendant (Trans., p. 12).

The case was tried before the Hon. Alfred S.

Moore, with a jury. On the 6th day of September

1907, a verdict was rendered by the jury, under the

direction of the Court, in favor of the defendants in

error. Hammer, Halla and Schwarz, and a judgment

made and entered thereon in favor of the defendants

in error, and against the plaintiffs in error (Trans.,

p. 40).

From said Verdict and Judgment plaintiffs in

error appeal to this Court.

The testimony show^s that a discovery of gold was

made by Schwarz on the premises prior to location
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(Trans., pp. 44, 51, 52), and by HaUa in 1902 (Trans.,

p. 55).

Also that Scb^'arz conveyed one-half of said

"Golden Bull" claim to Otto Halla, and one-fourth

of said claim to Joseph Hammer.
The testimony shows that at the time said Whitt-

ren made his alleged location of the "Bon Voyage"
claim he was a United States deput}'- mineral sur-

veyor (Trans., p. 87).

And it further shows that when his alleged location

was perfected by survey, made by himself, his dis-

covery stake, notice and prospecting hole were out-

side of the exterior boundaries of the alleged "Bon

Voyage" claim some twenty feet or more.

The testimony further shows that a valid location

of the premises was first made in July 1902 by Max

Roth (Trans., p. 54).

The testimony having been all submitted and

closed, defendants in error (plaintiifs below) moved

the Court to instruct the jury to find a verdict in

their favor, for the reason

:

First. That at the time the said "Golden Bull"

location was made the lands included within its

boundaries were open and unappropriated public do-

main of the United States, and subject to location.

Second. Because the defendants (plaintiffs in

error) had not established a defense to the complaint,

and that the alleged discovery of the said "Bon Voy-

age" claim was not within its boundaries, and that

the locator, said J. Potter Whittren, was incapaci-

tated to make a mining location, at the time of his
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alleged discovery, because he was a U. S. deputy min-

eral surveyor (Trans., pp. 91, 92, 93).

The Court granted the motion and thereupon in-

structed the jury to find for the plaintiffs, which was
done, and Judgment rendered thereon for the

premises in dispute, the said "Golden Bull" Placer

Mining Claim.

From said Verdict and Judgment, plaintiffs in

error have come to this Honorable Court upon a

Writ of Error.

THE FACTS.
On the 1st day of January, 1904, when B. Schwarz,

defendant in error, located the "Golden Bull" placer

mine, which included the premises in dispute, the

land was open, unappropriated public land of the

United States.

He made a discovery of gold.

He posted his notice on the ground and staked it

as required by law, and recorded his notice (Trans.,

pp. 44 to 47 and 54 to 55).

Schwarz conveyed one-half to Otto Halla and one-

fourth to J. Hanmier, defendants in error (Trans.

p. 48).

Prior to the alleged location of the "Bon Voyage"

by plaintiff in error, J. Potter Whittren, covering

the premises in dispute, the ground had been located

by one Max Roth and at the time said Whittren made
the "Bon Voyage" location, it was subsisting and

valid (Trans., pp. 52 to 55 inclusive).

At the time J. Potter Whittren made his alleged lo-

cation of the "Bon Voyage," he was a United States

deputy mineral surveyor (Trans., -p. 87).
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(Trans., pp. 44, 51, 52), and by Halla in 1902 (Trans.,

p. 55).

Also that Scb^varz conveyed one-half of said

''Golden Bull" claim to Otto Halla, and one-fourth

of said claim to Joseph Hammer.
The testimony shows that at the time said Whitt-

ren made his alleged location of the "Bon Voyage"

claim he was a United States deputy mineral sur-

veyor (Trans., p. 87).

And it further shows that when his alleged location

was perfected by survey, made by himself, his dis-

cover}^ stake, notice and prospecting hole were out-

side of the exterior boundaries of the alleged "Bon
Voyage" claim some twenty feet or more.

The testimony further shows that a valid location

of the premises was first made in July 1902 by Max

Roth (Trans., p. 54).

The testimony having been all submitted and

closed, defendants in error (plaintiffs below) moved

the Court to instruct the jury to find a verdict in

their favor, for the reason

:

First. That at the time the said "Golden Bull"

location was made the lands included within its

boundaries were open and unappropriated public do-

main of the United States, and subject to location.

Second. Because the defendants (plaintiffs in

error) had not established a defense to the complaint,

and that the alleged discovery of the said "Bon Voy-

age" claim was not within its boundaries, and that

the locator, said J. Potter Whittren, was incapaci-

tated to make a mining location, at the time of his
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alleged discovery, because he was a U. S. deputy min-

eral surveyor (Trans., pp. 91, 92, 93).

The Court granted the motion and thereupon in-

structed the jury to find for the plaintiffs, which was
done, and Judgment rendered thereon for the

premises in dispute, the said ''Golden Bull" Placer

Mining Claim.

From said Verdict and Judgment, plaintiffs in

error have come to this Honorable Court upon a

Writ of Error.

THE FACTS.
On the 1st day of January, 1904, when B. Schwarz,

defendant in error, located the "Golden Bull" placer

mine, which included the premises in dispute, the

land w^as open, unappropriated public land of the

United States.

He made a discovery of gold.

He posted his notice on the ground and staked it

as required by law, and recorded his notice (Trans.,

pp. 44 to 47 and 54 to 55).

Schwarz conveyed one-half to Otto Halla and one-

fourth to J. Haimuer, defendants in error (Trans.

p. 48).

Prior to the alleged location of the "Bon Voyage"

b}^ plaintiff in error, J. Potter Whittren, covering

the premises in dispute, the ground had been located

by one Max Roth and at the time said Whittren made

the "Bon Voyage" location, it was subsisting and

valid (Trans., pp. 52 to 55 inclusive).

At the time J. Potter Whittren made his alleged lo-

cation of the "Bon Voyage," he was a United States

deputy mineral surveyor (Trans., p. 87).
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The discovery and representing shaft and location

notice of said "Bon Voyage" claim by said Whittren

was outside of the exterior boundaries thereof

(Trans., p. 73).

The word representing should be prosjoecting shaft

(p. 72), and he used that work as a part of his assess-

ment work for 1903 (Trans., p. 73).

Whittren's first discovery of gold within the per-

fected boundaries of the "Bon Voyage" was in De-

cember, 1903 (Trans., p. 86), and that discovery

might inure to his benefit as a discovery, but of that

actual date December, 1903, but he was then a deputy

mineral surveyor and was inhibited from making a

location. Hence the "Bon Voyage" location was

void.

ARGUMENT.
In this cause there is no question or denial of the

validity of the "Golden Bull" placer mine location,

and none has been advanced except the alleged loca-

tion called the "Bon Voyage" as attempted to be

made by plaintiff in error, J. Potter Whittren. If

that location was invalid, the judgment of the Court

below must be sustained.

The alleged location of the "Bon Voyage" by

Whittren, commenced in January, 1902, and com-

pleted, if completed at all, in December, 1903, must

fail, for the reason that neither said Whittren nor

any person for him, nor any person, performed any

work or labor, or made any improvements of any

kind or value upon said alleged "Bon Voyage" claim

between the 31st day of December, 1902, and the 1st

day of January, 1901 (Trans., pp. 56, 71, 73, 81, 86).



The verified Reply of defendants in error to the

Answer of J. Potter Whittren et aL, plaintiffs in er-

ror, alleges that no work or labor of any kind or value

was performed and no improvements of any kind or

value made on said "Bon Voyage" claim between

December 31st, 1902, and January 1st, 1904. This

is not denied and plaintiffs in error have not at-

tempted to prove any. Hence if the "Bon Voyage"

ever had any valid existence it became open, unoccu-

pied lands of the United States on January 1st, 1904,

by reason of no assessment work being done, when

defendant in error B. Schwarz, located the premises

in dispute, the "Golden Bull" placer mining claim.

1.

Replying to paragraph 1 of the Argument of plain-

tiff in error, that, "The location of Whittren was not

invalidated by his throwing off the excess in such

manner as to exclude his discovery point," we sub-

mit that according to Whittren 's own testimony, and

independent of the failure to do the assessment workj

or of the fact that he was a United States deputy

mineral surveyor, that he did not at any time make

a valid location. On page 59 of the Transcript he

says that he set his stakes on the "Bon Voyage,"

covering about twenty-five acres, in September or

October, 1901, and on page 65 of Trans, he says that

the ground so located was then a claim staked and re-

corded by one D. W. Waldron, as the "Gold Hill"

claim, and then he says on page 61 of Trans., that

he marked those stakes on Jan. 1st, 1902, where he

had located and planted them in September 1901, at

which thue the ground was not open, unappropriated
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lands of the United States, and he could not right-

fully and lawfully make a mining location thereon.

After Jan. 1st, 1902, he never was on the ground

or had any work done on it, until Nov. 11th, 1903,

when he changed the boundaries and surveyed it, in

such a manner that his discovery was 20 feet outside

of the boundaries of his claim.

In the meantime, however, the groimd had been

located in July, 1902, by Max Roth, which location

is not disputed by the testimony of any witness.

From an examination of the authorities cited by

counsel for plaintiffs in error, even those most favor-

able to him, upon this point, we find that the chang-

ing of the boundaries, so as to leave a valid location,

must have been done before any claims or rights have

intervened. And in this case Whittren's location

must fail, because the location of the "Golden Bull"

by Max Roth had already been made, and the ground

in question was not "open unoccupied lands of the

United States," and hence Whittren, or anyone else,

could not make a valid location before January 1st,

1904, which is the time when defendants in error

made their location of the X3remises in dispute as the

"Golden Bull."

2.

The second point advanced by plaintiffs in error,

that "A location made by a United States deputy

mineral surveyor is either valid or voidable only by

the Government of the United States," is without

any merit and applies only to locations made by

aliens.
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The right of a United States deputy mineral sur-

veyor to locate mining claims is fully discussed herein

in other places.

3.

The first assignment of error is not well taken, and

it is certainly immaterial whether Halla told Schwarz

of the discovery of gold by him in 1902 or not, for

the reason that Schwarz had discovered gold on the

premises in question in the year 1901, in September

(Trans., pp. 44, 51, 52).

It is a full compliance with the law, so long as the

locator has discovered mineral in the ground claimed,

IDrior to his location.

McMillen vs. Ferrum Min. Co., 32 Colo. 38 and

74 Pac. 461.

Martin's Mining Law, § 111.

Assignment of error II is included in the others.

Assignment of error III is without merit.

The discovery of mineral must of course be within

the exterior boundary limits of the claim located.

Martin's Mining Law, § 110.

Perego vs. Erwin, 85 Fed. Ptep. 904.

Erwin vs. Perego, 93 Fed. Eep. 608.

Silver City G. & S. Min. Co. vs. Lowery, 57 Pac.

11.

Sullivan vs. Sharp, 80 Pac. 1054.

Lindley on Mines, § 338.

And Whittren himself says that the place where he

made his discovery was twenty feet outside of the

finally established lines (Trans, p. 73).
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By the express terms of the Federal statute, dis-

covery is an essential element to the appropriation

of mineral lands, since it is provided that until a dis-

covery of a vein or lode within the boundaries of the

claim located, no location can be made.

Maii;in's Mining Law, § 107, citing

qreede & C. C. M. & M. Co. vs. Uinta Tun. M. &

T. Co., 196 U. S. 337.

Steele vs. Tanana Mines R. Co., 148 Fed. 678,

and many other Federal cases.

Whitney vs. Straup, 95 Pac. 849, 119 Fed. 164,

57 C. C. A. 200.

A valid location of a j^lacer mining claim cannot

be made prior to the valid discovery of mineral with-

in the limits of the claim.

Martin's Mining Law, § 108, citing

Jackson vs. Roby, 109 U. S. 440, and other Fed-

eral cases.

If the title to the discovery fails, so must the loca-

tion which rests upon it.

Martin's Mining Law, § 111.

Gwillim vs. Donnellan, 115 U. S. 45.

MiUer vs. Gerard (Colo.), 44 Fac. 508.

The locator of the "Bon Voyage," said plaintiff in

error, J. Potter Whittren, did not make a discovery

of mineral until December, 1903 (Trans., p. 86) ; at

that time he was a U. S. deputy mineral surveyor,

and by United States Revised Statutes, sec. 452, in-

capacitated and prohibited from making a mining

location ; his title to the discovery, therefore, was in-

valid and fails.
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The Federal statutes expressly prohibit officers,

clerks and employees in the General Land Office

from acquiring public lands. And it is held that

mineral surveyors of the Federal Government are

within the provisions of this statute, and hence are

disqualified from making a valid location, or from

doing any of the acts u]3on the performance of which,

under the provisions of the Federal mining laws, the

right of making an entry or purchase from the Gov-

ernment depends.

Martin's Mining Laws, § 106.

Lavignino \^. Uhlig, 71 P^c. 1046, 198 U. S. 443-

452.

In re Frank A. Maxwell, 29 Land Dec. 76.

In re Floyd vs. Montgomery, 26 Land Dec. 122.

In re John S. M. Neill, 24 Land Dec. 393.

Prosser vs. Finn, 28 Sup. Ct. Reporter, 225, Feb.

13, 1908,

The question has been considered in the case of Hand

vs. Cook, 92 Pac, p. 3, in the State of Nevada, and

while the majority of the Court, two of the Justices,

held adversely to the position we take, we respectfully

submit that the dissenting opinion of Talbot, Chief

Justice, states the law correctly, and his reasoning

thereon clear and convincing.

He says: "The language in section 452, Revised

Statutes of the U. S. : 'The officers, clerks and em-

ployees in the General Land Office are prohibited

from directly or indirectly purchasing or becoming

interested in the purchase of any of the public land'

—

plainl}^ contains a j)rohibition against officers, clerks
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or employees in the Land Office purchasing or be-

coming interested, directly or indirectly in the pur-

chase of the public lands, and in addition a penalty

by removal from office is added. * * *

As the location of mining claims is the first step

toward the acquiring or purchasing them from the

Government, and the officers, clerks and employees

in the Land Office are prohibited from purchasing

or becoming interested in the purchase of the public

lands, it follows that they ought to be prohibited from

making locations. * * * His professional train-

ing and work on the ground in suiweying for patent,

and which he could not be selected to do until he has

first been appointed deputy by the Surveyor General

give him opportunities which no other officer has,

and might enable him to discover the apex to the most

valuable ledge outside the claim, and thereby enable

him to locate and hold it against the claimant by

whom he had been employed, and whose confidence

he ought to respect and whose interests he ought to

protect. * * * Restrictions which apply to the

principal should apply to the deputj^, who has equal

or greater opportunities to take advantage of his em-

ployment to the detriment of persons whose rights he

ought to conserve and who pay for the services he ren-

ders in aiding the Land Office in the proceedings for

patent. * * * In my opinion, the past rulings

and present practice as made by the Secretary of the

Interior and the Commissioner of the General Land

Office, and the opinion of the Supreme Court of

Utah in the Uhlig case, and the decision of the Dis-
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trict Court (Nevada) that deputy mineral surveyors

are barred by the act of Congress from making min-

ing locations, ought to be approved and followed, and

the judgment from which the appeal is taken ought

to be affirmed."

Counsel for plaintiffs in error have evidently ex-

pended much labor and care in the preparation of

their brief, but in the opinion of counsel for defend-

ants in error it has been wrongly directed.

Section 452 of the Revised Statutes of the United

States reads as follows: "The officers, clerks and em-

ployees of the General Land Office are prohibited

from directly or indirectly purchasing or becoming

interested in the purchase of any of the public land

;

and any person who violates this section shall forth-

with be removed from office."

We maintain that the United States deputy min-

eral surveyor is an officer in the Land Department

of the General Government

.

There can be no doubt that the Surveyor General

is an officer of the Government in the Land Depart-

ment. A United States deputy mineral surveyor is

the deputy of the Surveyor General. A deputy is

one who exercises power which properly belongs to

another who has placed him in his stead. And

again: "In law, one that exercises an office in an-

other's right."

Webster's Dictionary.

Hence it logically and irresistibly follows, that a

United States deputy mineral surveyor is an

o-fficer in the Land Department of the United States.
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It is therefore impossible for a United States

deputy mineral surveyor to escape the requirements

and prohibitions of section 452, Revised Statutes of

the United States.

Counsel for plaintiffs in error say in their brief

that they have been able to find but two decisions

of Courts of last resort construing section 452, E. S.,

namely the case of Lavignino vs. Uhlig, 71 Pac. 1046,

a case from the State of Utah, and Hand vs. Cook,

92 Pac. p. 3, a Nevada case.

We have referred to these cases, and have quoted

from the dissenting opinion in the Nevada case.

But there is another case, in which section 452 is di-

Tectlj passed upon and construed by the Supreme

Court of the United States. We refer to the case of

Prosser vs. Finn, in the 28th Su|)reme Court Ee-

porter, p. 225, decided Feb. 13th, 1908.

In this case the Court says: ''The difficulty in the

way of any relief being granted to the plaintiff arises

from the statute prohibiting any officer, clerk or em-

ployee in the General Land Office, directl}^ or indi-

rectly, from purchasing or becoming interested in

the purchase of any of the public land. That a spe-

cial agent of the General Land Office is an employee

in that office is, we think, too clear to admit of seri-

ous doubt. Eeferring to the timber culture statute.

Secretary Smith well said: 'When the object of the

act is considered, it will be seen that it applied with

special force to such parties as the defendant in the

case at issue. As a special agent of the Commis-

sioner of the General Land Office, he was in a posi-
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tion peculiarly adapted to secure such knowledge, the

use of which it was the intention of the act to pre-

vent. It follows from what has herein been set out

that the decision of this department of date July 7,

1893, was in error, and the same is hereby set aside

and the decision of your office is affirmed.' It is

not clear from any document or decision to which

our attention has been called, what is the scope of the

duties of a special agent of the Land Offfce, but the

existence of that office or position has long been rec-

ognized. Suffice it to say that they have official con-

nection with t:he General Land Office, and are under

its supervision and control with respect to the admin-

istration of the public lands. (Wells vs. Nickles,

104 XJ. S. 444.) * * * They are, in every sub-

stantial sense, employees in the General Land Office.

They are none the less so, even if it be true, as sug-

gested by learned counsel for the plaintiff, that they

have nothing to do with the survey and sale of the

public lands, or with the investigation of applications

for patents, or with the hearings before registers and

receivers. Being employees in the General Land

Office, it is not for the Court, in defiance of the ex-

plicit words of the statute, to exempt them from its

prohibition. Congress has said without qualification

that employees in the General Land Office shall not,

w^hile in the service of that office, purchase or become

interested in the purchase, directly or indirectly, of

public lands.

The provision in question had its origin in the acts

of April 25th, 1812, chap. 68, 2 Stat, at L. 716, and
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July 4th, 1836, chap. 352, 5 Stat, at L. 107. The
first of those acts established a General Land Office^

while the last one recognized that office. Each of

those acts made provision for the appointment of

certain officers, and each limited the prohihition

against the purchasing or becoming interested in the

purchasing of public lands, to the officers or em-

ployees named in them respectively. But the prohi-

bition in the existing statute is not restricted to any

particular officer or particular employees of the Land

Office, but embraces 'employees in the General Land

Office, ' without excepting an}^ of them. '

'

The above case was one irx which a special agent of

the Land Office had made an entry of a piece of land

in the State of Washington, under the Timber Cul-

ture Act. He had expended a large amount of

money in improvements, had gone so far as to receive

a patent therefor. He was not in name or in terms an

"officer, clerk or employee," yet the Supreme Court

saj's: "They are in every substantial sense employees

in the General Land Office. Tliey are none the less

so, even if it be true, as suggested by learned counsel

for the plaintiff, that they have nothing to do with

the sur\^ey and sale of the public lands or with the

investigation of applications for patents, or with the

hearings before registers and receivers. Being em-

ployees in the General Land Office, it is not for the

Court, in the defiance of the explicit words of the

statute, to exempt them from its prohibition. Con-

gress has said without qualification that employees

in the General Land Office shall not, while in the ser-
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Tice of that office, purchase or become interested in

the purchase, directly or indirectly, of public lands."

Counsel for defendants in error regard the present

case as one much easier than that of Prosser vs. Finn,

in which to arrive at a correct interpretation of the

law.

At the time plaintiff in error, Whittren, perfected

or attempted to perfect his alleged location of the

*'Bon Voyage," he was a United States deputy min-

•eral surveyor.

He was an ofjficer in the Land Department of

the United States . He as such gave a bond to the

Government for the true and faithful performance

of the duties of his office. He was under oath, the

same as the Surveyor General. He took the Sur-

veyor General's place.

A United States deputy mineral surveyor acts and

moves, as such, only under direct orders from the

Land Office, through the Surveyor General.

If the prohibition of the law should affect any per-

son in the entire Land Department, there is certainly

the weightiest reason why it should affect United

States deputy mineral surveyors. As was well said

by Justice Talbot in his dissenting opinion in Hand

vs. Cook (92 Pac. 3) : ''His professional training and

work on the ground in surveying for patent, and

which he could not be selected to do until he has first

been appointed deputy by the Surveyor General, give

him opportunities which no other officer has, and

might enable him to discover the apex to the most

valuable ledge outside the claim, and thereby enable
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liim to locate and hold it against the claimant by

whom he had been employed, and whose confidence

he ought to respect and whose interests he ought to

protect."

We believe that the action of the Hon. Court in

Alaska was correct and respectfully submit that the

judgment should be affirmed.

ELWOOD BRUNER,
J. ALLISON BRUNER,
T. M. REID,

Att^^s. for Defts. in Error.

P. M. BRUNER,
EDWARD LANDE,
JOHN P. ALLEN,

Of Counsel. :l . \

-
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IN THE

United States Circuit Court

Of Appeals
For The Ninth Circuit

FRANK H. WASKEY, JOSEPH M.

CRABTREE, J. POTTER WHIT-
TREN mid ANDREW EADIE,

Plaintiffs in ErrorX ^^ jgog

JOSEPH HAMMER, OTTO HALLA]
and B. SCHWARZ,

Defendants in Error.

^^i^^^^^Tand^rief as amicus curiae.

Now comes Cliarles E. Sheparcl, as Attorney

of the Defendants in Error in Cause No. 1624 m
this Court, which is entitled:

OTTA HALLA, JOS. HAMMER and B.

SCmVARZ,
. .^ . X,

Plaintiffs in Error,

YS

F R COWDEN, G. T. SNOWDEN, C. A.

'dENSMORE, W. J. ROGERS H H.

DAVIES, LEO LOEWENHERZ, E E.

CHILBERG and C. V. La FAROE
Copartners under the Firm ^J^^^me of

the GOLDEN BULL MINING COM-
PANY

Defendants in Error.

And moves this Honorable Court for leave to file a

brief herein as amicns curiae, by reason ot the tol-



lowing facts which appear ]\v the transcripts of the

records in said Cause No. 1624 and in this cause

which are now on file in this court.

This cause, No. 1609, was begun in the District

Couii; at Nome, on October 15, 1906. The defend-

ants in error were plaintiffs below and In^ought

ejectment for a described portion of the "Golden

Bull Placer Mining Claim," as the o^^Tiers thereof.

The defendants Whittren and Eadie pleaded owner-

ship of the ground in dispute by virtue of a loca-

tion of the "Bon Voyage" placer claim which lay

across the Golden Bull. The defendants Waskey

and Crabtree pleaded a lease of the Bon Voyage

ending June 1, 1908, made to them by Whittren

and Eadie. The ground really in dispute was only

the conflict area where the two claims overlapped;

but the legal issues involve the validity and priority

of the whole of both claims. See Transcript of

Record in No. 1609, pp. 3, 10-34; and the Maps,

pp. 49, 50. Verdict and judgment were for the

plaintiffs below, and the defendants sued out a writ

of error. T. No. 1609, pp. 36, 40-41. If the Bon

Voyage location was valid and superior, the judg-

ment below should be reversed, and the lessees

Waskey and Crabtree (who have iDcen enjoined by

the District Court from working in the conflict area

pending decision here) may resume work, and clean

up a dmnp which is understood to be large and

rich. But if on the contrarv the Golden Bull was



tlie superior title, the defendants in error, Halla

ft (iL, will gain possession of the conflict area and

the dump. Such is the situation in this cause.

In No. 1624, Halla et aJ., Plaintiffs in Error

vs. Cowden et al., as the Golden Bull Mining Com-

pany, Defendants in Error, the action is in eject-

ment, Cowden ct ah vs. Halla et al., was begun on

February 18, 1907, and turned upon the continued

existence of a lease of the Golden Bull claim by

Halla, Hammer and Sehwarz, OA^^iers, to Cowden,

later assigned l)y him to the Golden Bull Mining

Company, a mining partnership. This lease was

made on February 26, 1906, and will expire on

July 1, 1909. The defendants below pleaded a gen-

eral denial—that is, they denied that the lease was

m.ade and w^as subsisting till suit—and the violation,

abandonment and surrender of the lease by the

plaintiffs, lessees. See Transcript of Record in

Xo. 1624, pp. 3-5-11-23, pleadings; 63-65, 69-70,

lease and assignment. There was verdict and judg-

ment below for the lessees—the plaintiffs, and the

defendants brought a writ of error. T. in Xo. 1624,

pp. 47, 51-54. The evidence is too bulky to ])e sum-

marized here; ])ut is sufficiently discussed in our

brief for the defendants in error in that cause,

now on file in this court. It is enough to say here

that the controversy revolved entirely about that

lease. The Bon Voyage and Golden Bull conflict in

Xo. 1609 was not litigated and necessarily Ijoth par-



ties in No. 1624, Halla v. Cowden, depended for their

rights on the validity of the Golden Bull location

as against the Bon Voyage, where they eonflieted,

else neither party woidd have any right in that con-

flict area. It is, we helieve, a well understood fact,

though not definitely shown hy the record, that the

chief value is in the conflict area, and the rest of the

Golden Bull is of slight value. The court, then, will

see from this statement that while the interests of

tlie parties to No. 1624 are opposed there, they both

are interested in sustaining in this cause the su-

perior title of Halla et ah, the defendants in error,

as owners of the Golden Bull claim. On this ground

we pray leave to file the following argument, as

amicus curiae, in behalf of the title of the defend-

ant in error.

CHARLES E. SHEPARD,
Attorney for Defendants in Error in Halla

vs. Cowden, No. 1624.

Leave being granted, we sulimit the following

observations upon the record in this cause.

It is not necessary for us to make any summary

of the evidence or to discuss it. The briefs for the

parties will afford the court all needed aid of that

sort. It seems to us the case is very simple in its

elements of fact, and turns on two points. Schwarz

Avith Halla 's assistance located the Golden Bull on

January 1, 1904. The ground was then open and



unoccupied. Schwarz had previously discovered

gold there. Halla had located it in 1902 for one

Roth, who did not work and abandoned the claim.

It therefore became vacant on Januaiy 1, 1904, so

far as concerns that location. But on January 1,

1902, Wliittren had made a location and staked

out the Bon Voyage. He then made a discovery

of gold at a point close to the northwest corner

as he then staked it. See Deft's Ex. X, p. 50, and

his testimony, pp. 72, 73. In November, 1903 (no

work having been done there meanwhile) he re-

turned to the claim to survey it and then finding

that his lines overran, he ran new^ lines so as to

make the Bon Voyage exactly twenty acres; and

in so doing left the old northwest corner stake and

the point where he had made the discovery twenty

feet or so outside of the Bon Voyage, and put in

a new stake at the proper point. In December,

1903, Whittren made a discovery of gold, after

work had been done for him for 1903 on the Bon

Voyage, within the true lines of the claim. In

February, 1903, he was appointed a Deputy Min-

eral Surveyor, and he held that office in December,

1903, when he made that discovery. T. pp. 86, 87.

The two points raised by these facts are:

I.

There was no valid location of the Bon Voyage

in 1902, for lark of a discovery within its true lines;



lifuce the location by Both i)i Jnhj, 1902, became a

superior title, and the ground iras not open to loca-

tion or discovery in December, 1903, ivhen Whittreu

changed his lines and made his new discovery.

II.

Even if the ground was opoi to WJtittre)) all of

1902 and 1903, he made no valid and complete loca-

tion until liis change of lines in November and his

new discovery in December, 1903; and then he was

incdjMicitated by liis official position.

I.

There was xo valid locatiox of the Box
Voyage ix 1902, for lack of a discovery withix its

trfe lixes; hexce the locatiox by Roth ix Jt^ly^

1902, BECAME A superior TITLE AXD THE GROUXD WAS
XOT OPEX TO LOCATIOX IX DECEMBER, 1903, WHEX
WHITTREX CHAXGED HIS LIXES AXD MADE HIS XEW
DISCOVERY.

The law l)eing well settled, no elaboration of

citation and argument is needed. The essentials of

a valid lo(^ation are discovery, posting and record-

ing of notice, and marking the location on the

gronnd.

Hawes v. Victoria Copper M. Co., 160 V. S.

303.

The statute on lode claims requires a prior dis-

covery within the li)nits of the chtim loaded.

Y. S. Rev. St., sec. 2320.
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The same doctrine an:l the statute apply as well

to all kinds of placer claims.

Olive Laud d' Dfv. Co, v. Olmstead, 103 Fed.

568.

Nevada Sierra Oil Co, v. Home Oil Co,, 98

Fed. 673.

Gird V, California Oil Co., 60 Fed. 533.

Davis V. Weihhold, 139 U. S. 507.

Such is also the practice of the Department of

the Interior in passing on applications for patents.

Union Oil Co,, 22 L. D. 222.

Ferguson v. Hanson, 21 L. D. 336.

It is true that a later discovery by relation may

save an earlier location without discovery. But that

can be only wdien no intervening rights have arisen.

Pcrifjo V. Erwin, 85 Fed. 904.

Lansdale v, Daniels, 100 U. S. 113.

The application of these rulings to the Bon

Voyage is obvious. Whittren, by his own account

located the Bon Voyage in January, 1902, without

discovery within the lines of his final claim. Roth

(by Halla) made location, after discovery, in July,

1902. That was a good claim until January 1, 1904;

and the discovery made Roth's the superior title

to the conflict area. Whittren 's change of lines in

November and discovery of gold within the true

lines in December, 1903, were null, because so long

as Roth's title remained alive, Whittren could

neither cure an old nor make a new location. Roth's
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location, made July, 1902, as remained good until

midnight of December 31, 1903.

II.

Even if the geouxd was opex to Whittrex
ALL OF 1902 AXD 1903, he made xo valh) axd com-
plete LOCATIOX T'XTIL HIS CHAXGE OF LIXES IX NO-
VEMBER AXD HIS XEW DISCOVERY IX DECEMBER, 1903;

AXD THEX HE WAS IXCAPACITATED BY HIS OFFICIAL

POSITIOX.

It may be argued tliat Wliittreu's original loca-

tion in January, 1902, being innocently and uninten-

tionally excessive in area, was as against anyone but

the Government valid, at least for twenty acres, and

that therefore he had a superior title substantially

to all the conflict area, that is all of it except that

trifling amount which was omitted by his change of

lines in November, 1903. The answer to this argu-

ment is that having voluntarily changed the lines

to make a perfectly correct location in November,

1903, he thereby vraived the earlier location and

claim and is estopped from going back to that. Pie

then made his election and he cannot now for one

23urpose, that is the purpose of a valid location,

when he was not a deputy mineral surveyor, stand

on his location in 1902, and for another pui^pose,

that of a valid discovery within the lines of the

survey, which is that he now claims title to, stand

on the surA^ey of 1903. The survey was an abandon-

m.ent of all the excess area of his original staking
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and thereby an abandonment of the discovery within

the lines of that location. Thereby he has cancelled

his earlier compliance (if it ^Yas such) with the

statutory requirements of both discovery and loca-

tion. He must therefore stand on the survey of

Novemlier, 1903, and the discovery of December,

1903. If there were no other elements in the case it

may readily be granted that although discovery did

not precede location in that instance, it followed it

so shortly that it would have given him a good title,

if uncomplicated by the other facts of the then

pending and valid location of Roth and his own dis-

qualification. In fact this seems to have been the

ground on which his counsel finally relied at the

trial, Ijecause he was recalled at the very close of the

trial to prove that he had made a discovery in De-

cember, 1903, within the lines of his survey.

Now we do not claim that his location is bad

because he, a deputy mineral surveyor, made a sur-

vey of his own claim. This was not an official sur-

vey and anyone for the purpose of fixing correct

lines has a right to make survey of his o^^^l claim,

independently of the official survey, which must be

made by a deputy mineral surveyor and reported

to and approved by the Land Office, but our posi-

tion is that his official character absolutely disquali-

fied him from taking up any mineral land.
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Doubtless the conii" is familiar ^^-ith the statute:

"The officers, clerks, an:l employees in the

General Land Office are ]:>rohibited from directly or

indirectly piirchasins^ or becominaj interested in the

purchase of any of the public lands, and any person
Avho violates this section shall forthwith l^e removed
from his office."

r. S. Rev. St., sec. 452.

This section has been under consideration and

has been applied in numbers of cases as to officers,

agents and employes of the government. We do

not propose to trace the course of decisions as to all

classes of employes, vrith reference to the entry of

all classes of lands, but the statute has been applied

directly to a number of cases involving the entry of

mineral lands by officers, agents or employes of the

Land Office. The very early decisions of the In-

terior Department held that such entries were not

obnoxious to the statute, but in

In re Herhcrf McMickru, 10, L. D. 97.

a clerk in the office of the U. S. Surveyor General,

in tlie State of Washing-ton, was held to fall within

the language of the statute as "an employe" of the

government and disqualified from making a mineral

entry. See also S. C, 11 L. D. 96. In these cases

Secretary Noble held that such an employee, in a

Surveyor General's office was an employe "in the

General Land Office." That is, the Land Office is an

institution, and not a suite of rooms, or a building,

or a localitv.
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Xext came the case of Midler v. Coleman, 18 L.

D. 394, which expressly applied this statute to a

deputy surveyor and denied him the right of entry.

Following tliis was I)i re Xeill, 24 L. D. 393,

holding the same as to a Surveyor General.

Then in the case of Floyd v. Montgomery, 26

L. D. 122, a deputy surveyor was one of seven appli-

cants for a patent. He had not taken up the claim

wliile he was a deputy surveyor, but after his survey

of it and before the application for patent he became

interested in it and was one of seven applicants for

patent. The Department ruled that he was dis-

qualified hy the statute from acquiring title and

struck his name out as one of the applicants.

In the cases of

Frank Ma.nrelL 29 L. D. 76, and

Alfred Baltzell, 29 L. D. 333,

the same principle was followed and deputy sur-

veyors were held barred from making entry.

Up to this time the precise question as to min-

eral surveyors so far as we are aware has not been

raised in the U. S. Supreme Court.

In Lavagnino v. Vlilig, 71 Pac. 1046, the Su-
preme Court of Utah discussed the subject very
thoroughly and, following the rulings of the Interior

Department above cited, held that an entry by min-

eral surveyor was invalid. The case was appealed
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to the U. S. Supreme Court (198 U. S. 452), but

^Yas decided there on another point, without discus-

sion of this question.

The principal ease whicli will he cited in behalf

of the plaintiff in error is that of

Hand v. Cook. 92 Pac. 3,

in which the Su])reme Court of Nevada, by a ma-

jority opinion, held that the statute did not apply

to a deputy mineral surveyor. It held that the stat-

ute if it had any application to such an officer, only

visited on him the penalty of loss of office. In other

words, that a statute which says that such and such

an act is prohil)ited and if it is done the doer shall

be punished, does not prohibit the act but only op-

erates as a punishment on the wrongdoer. It is

difficult to see how you can prohibit an act more ex-

pressly than to say that it is prohibited, and to hold

that notwithstanding- the prohibition the act is good

while the actor is bad and shall be officially killed

for it, is a rather acrobatic style of legal logic. AYe

crave the court's attention to the dissenting opinion

of Chief Justice Talbot in this case as the better

reasoning.

However, we believe that all question as to the

true intent and s]urit of the statute in its applica-

tion to different classes of employes of the Land

Office are set at rest by the recent Supreme Court

case of
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Prosscr v. Finn, rej^orted in advance sheets

U. S. S. C. Co-op. Ed. February 15, 1908,

pp. 225-8.

This ease was on appeal from the Supreme

Court of Washing-ton (41 "Wash. 604) and the deci-

sion ])elow was affirmed, holding that Prosser, who

was a special agent of the Land Office, investigating

timber culture and similar lands, could not take up

a tract under the Timber Culture Act, although he

did so in the utmost good faith and for several years

planted trees and expended money in compliance

Mitli the requirements of the Timber Culture Act.

The decision was based expressly upon the ground

of the incapacity of such an officer, by reason of his

relations to the office and his superior facilities for

acquiring information and learning of and seeing

desirable tracts of land, from using his official posi-

tion to enhance his own interests. The reasoning in

this case applies very strongly to the case of a dep-

uty mineral surveyor. His office, together with a

very moderate knowledge of mining, gives him un-

usual facilities in acquiring valuable tracts either

of a lode or a placer character. In making a survey

he becomes aware of valuable adjoining ground. He
may learn where the excess lines cover a rich deposit

and therefore where there will be vacant ground

when the lines are corrected. He may learn where

the apex of a lode crops out near to the lines of the

claim he is surveying, and in these and many other
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ways he has an advantage which no one else has.

The ol)jection to i^ermitting- him this advantage

above all other persons seeking to avail themselves

of the Government's permission to take up and wovk

its mineral lands, is not confined to and does not

rest upon the wrong which he may do to the entry-

man for whom he is making a given survey. It is

because he thereby acquires a special advantage

over all his fellow citizens, to whom the mineral

lands are thrown open upon the principle of abso-

lute equality. This idea of equality and the prohibi-

tion of special official privilege runs through the

legislation of Congress in this and many other direc-

tions and is of course nothing but an application of

the general equitable and moral idea of equality,

fairness, protection to all and privilege to none. It

is simply the "square deal" applied to this par-

ticular class of cases; and we beg to submit with all

deference that in a time when the awakening moral

sense of the people as against betrayals of trust,

unfaithfulness in fiduciary positions and wrong-

doing of such character in all directions has lieen

making such headway in suppressing frauds and

wrongs and in protecting the rightful equality of all

citizens before the law, irrespective of official sta-

tion, position, means and occupation, the estalilished

practice of the Interior Department and the rulings

of the courts so far as they have hitherto gone should

not be reversed by going back to the earliest deci-
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sions of the Interior Department, made some twent.v

Years or so ago.

On both the grounds above stated, we respect-

fully submit that the judgment below should be

affirmed in the interest and for the protection of

Cowden and others, the lessees of the Defendants in

Error.

CHARLES E. SHEPARD,
As Amicus Curiae.
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Mr. MetsoN—May it please the Court: This is a

conflict over a placer mining claim and rather a novel

proposition arises herein. In October, 1901, a man

named Whittren, in going over the tundra found what

he considered a likely place. He placed some stakes,

marking out an area, as he assumed it to be, of 20 acres,



but inasmuch as the assessment work upon this partic-

ular property was due in that year, he simply watched

the property. On the ist of January, 1902, the work

not having been done on the prior location, he claimed

the ground, marked it by stakes, inscribed such stakes

with the initials "B. V." and appropriate numbering,

posted and recorded his notice. He made a discovery

on the "Bon Voyage'' near the northwest corner of the

claim, and called it the "Bon Voyage" mining location

(Tr., 61). Having done this he had all of 1903 within

which to do the representation work. Along in the

fall of 1903 he again went upon this ground, taking

with him a couple of assistants to do the work and sur-

veyed the same. He found that the area of the claim

was larger than the quantity allowed by law. He,

therefore, cut it down by drawing in his northerly and

westerly lines to make it contain but the statutory 20

acres. In so. doing he put the little hole wherein he

had made his original discovery outside of the original

lines as laid upon the ground and marked by him on

the ist day of January, 1902, and prior thereto. After

the survey he and his assistants, Lang and Taft, went

to a point near the middle of the claim, but more to-

ward the northwest corner of the location as amended

by the drawing in of these monuments, and sunk a shaft.

In December Whittren panned the material extracted

from the bottom and found gold. Prior to this, along

in the beginning of 1903, it seems that Whittren was

appointed a deputy United States mineral surveyor. In



1905 he conveyed a half interest to a man named Eadie,

and thereafter Whittren and Eadie, in June, 1906, gave

to Waskey and Crabtree the interest as lessees which

make them, Eadie as grantee, and Waskey and Crab-

tree and Eadie as lessees, defendants in the action in

ejectment which was brought by the defendants in

error.

The history of the other side is this: In July, 1902,

one Otto Halla, as the agent of one Max Roth, w^ent

upon this ground and made a location thereon in the

•name of Roth, calling it, I believe, the "Golden Bull."

Halla had a contract with Roth that the latter was to

convey to him, for his services in making the location,

a half interest in the claim. It seems that Roth left the

country and did not make the conveyance. In 1903

Halla met a man named Schwarz, communicated these

facts to him, and Schwarz at his suggestion made a lo-

cation on the ist day of January, 1904, of the "Golden

Bull"—a location which conflicts with the Bon Voy-

age. Out of this location made by Schwarz arose this

litigation. Halla, Schwarz and a grantee of Schwarz,

named Hammer, bring the action in ejectment against

Whittren, Waskey, Crabtree and Eadie. The case was

tried before a jury. The Court instructed the jury to

find for the plaintiff below upon a motion made as fol-

lows, and I am reading from pages 91 and 92 of the

transcript:

"Thereupon the plaintifif moved the Court to in-



struct the jury to find a verdict in favor of the plain-

tifi for the following reasons: First, that the testi-

mony as now adduced before the Court and to the

jury shows that on the ist day of January, 1904, the

lands included within the Golden Bull location

was open and unappropriated public domain of the

United States and subject to location; second, be-

cause the defendants have not established any de-

fense to the plaintiff's complaint or have not an-

swered in any way the testimony submitted by the

plaintiff in the case.

"(Jury withdrawn by order of the Court.)

"Mr. Reed (Continuing)—The testimony sub-

mitted by the defendants shows that the discovery

made by Mr. J. Potter Whittren in the year 1901,

as marked upon the map by the witness himself, was

at the point No. 22; that on November nth,

1903, the time when he made the survey of the claim

and drew in the lines of the Bon Voyage claim, it

left the point v/here a discovery was made outside

and not within the lines of the said Bon Voyage

claim, and the defendants themselves, recognizing

that it was necessary that a discovery of gold be

made within the lines of the location as amended,

put Mr. Whittren back on the witness-stand, just

before they closed their case on Saturday evening,

and he testified that on December iith, 1903, he

again went to the mining claim in question and

made a discovery at the point designated as the pros-

pect shaft and within the lines of the said Bon Voy-

age claim.

"The testimonv also shows that at the time of said
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discovery of gold Mr. J. Potter Whittren was a

Deputy Mineral Surveyor of the United States,

and therefore under the laws of the United States

incapacitated to make a mining location.******
"Said motion having been argued and submitted,

the Court announced his decision as follows:

"The Court— I have given as much time and

attention to the question as I could well within the

time 1 had at my disposal; it is an important ques-

tion and in some respects I regret I could not have

given it more time. We take the declarations and

decisions of the Department of the Interior as en-

tirely binding on this Court, and in construing the

law as they have, that a Deputy Mineral Surveyor

is within the prohibition of this statute, and have

relaxed the rule of strict construction, and brought

themselves within the exception to the rule. In

other words, they construe it with reference to the

manifest intent of the legislators, and we apply the

same rule to it, and following the Department of

the Interior, we see no reason why this should not

be the law, because the deputy mineral surveyors,

as has been declared in numerous decisions, are sub-

ject to the directions of the Commissioner of the

Land Office; they are therefore officers in the Gen-

eral Land Office, or come properly within the des-

ignation, officers and employees in the General Land

Office; that doesn't mean, I think, in the General

Land Office at Washington ; it means all the vari-

ous officers under the control of the Commissioner

of the Land Office. So it being the law, as I under-

stand it, that a deputy mineral surveyor is within



the prohibition, and may not locate land. That he

is in fact a purchaser of land when he locates land,

and I think a purchaser of land is one who acquires

land in any other manner than by descent. All law-

yers, I think, will agree that that is the proper defi-

nition and classification. I see, of course, that there

is a penalty attached by the Section, and that is re-

moval from office, but I don't think that the fact

that there is a penalty—that that special penalty

is affixed to the office—should trouble us when we
come to construe the Statute—construe the general

prohibitary clauses of this section. So in view of

these various considerations and in view of the fact

that Mr. Lindley has so decided that a purchaser

such as we have described, we have authority for

that. . . . But here is prohibitary section of the

statute, which further than that, as we view it, makes

the location—as I have construed it—the purchase

of public lands by a United States deputy mineral

surveyor absolutely void. I am constrained to grant

the motion to direct a verdict in this case. The mo-

tion is now granted."

Therefore Whittren, who as is shown by all the facts

made a valid location in January, 1902 (while a private

citizen), is deprived by the decision herein of that

which had vested in him by the laws of the United

States, because after making such location he became

a deputy United States mineral surveyor.

That seems to be the point in the case, may it please

the Court, and 1 take it that this motion should be

tested as motions for nonsuits are ordinarily tested in



courts of law—that is, if there be any evidence it must

be resolved against the motion to defeat it. The ques-

tion that we want to present to the Court is that in giv-

ing such an instruction to, and in directing the verdict

of the jury, the Court below was wrong in point of law.

It would have been fair argument to the jury that

the location of the plaintiffs in that case made by Mr.

Halla originally for Max Roth was not made in ac-

cordance with law. It was made in July, 1902, six

months after the first location of Whittren. The Roth

location beingabout to run out, Halla and Schwarz made

the arrangement that Schwarz was to relocate, if it did

run out, and Schwarz was to convey to Mr. Halla a

half interest in the location that he made. Roth failed

to do the assessment work so Schwarz located. The

record shows that Mr. Halla was a mining operator and

had numerous mining locations. The area controlled

by Mr. Halla was so great that, in consideration of his

finances, it was wise for him to be interested with other

men who would do the assessment work if necessary.

He testified in response to the question, "Have you 13,-

000 acres?" that he did not have 13,000 acres of mining

ground, but did not know how much he did have.

Mr. Schwarz says: "I went out to stake a claim, but

" didn't stake any. The next time was in 1903. In 1901

" when I was out there I panned and found prospects.

" I was looking for an old channel. I had it in my
" mind that the country looked like there would be an

" old channel from Newton Gulch" (Tr., 51). That
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was in 1901. "I had looked the country over pretty

"well in 1899. I don't know what brought upon me
'' the idea that it might be an old channel from the

" gulch going through there, and when I came over

'' there things didn't look as good as I thought it would

" look to me before I left town. That was the reason

" I didn't stake" (Tr., 51-2}.

That is, sitting around the fire in town, discussing

the situation with reference to this tundra, things

looked good, and Mr. Schwarz went out there.

On getting out there, however, and looking over the

ground he came to a different conclusion. Where

then was his "discovery" under the law?

Therefore, I think if I had been in a position to

argue the case to the jury, and had an answer like

the foregoing, "that because things didn't look as good

" to me before I left town, that is the reason I didn't

" stake," I think I would very urgently have told that

jury that they ought to find against Mr. Schwarz in

view of this statement: "At the time we located, we
" left town about half past 10 or 11 at night, went out

" with Otto Halla. He wanted to be a witness at the

" staking of the claim. He told me he had staked it

" before, told me where it was, he told me to go out

" to stake it in my name, give him a halt interest, and

" I agreed to do that. That was the substance of it,

" and that just happened to be the place where I imd

"found gold in 1901" (Tr., 52).



Now this is the man who made the location, who

thought that things looked good to him when in town

in 1901, but upon getting at the tundra and panning

they didn't look so good; so he returned to town and

left the ground and did not locate it. But, when he

went out with Otto Halla on the ist of January, 1904,

to make his location, it just happened to be the place

where he had made a discovery, such as it was, in 1901.

Treating this as a matter of argument upon a non-

suit, I think it would have been very fair argument

that the location of these people who claim against

Whittren was not in fact a good location and they had

no right to test Whittren's right either because he was

a deputy mineral surveyor or for any other cause.

They had no "discovery."

But, passing that, our further contention is that

Whittren was not a deputy mineral surveyor v/hen he

made the location. He was a citizen of the United

States, born such. In January, 1902, he made a loca-

tion that was valid in point of law, that is, marked it

upon the ground, made a discovery and recorded his

notice of location ; he was not to be divested of his

property by a direction of the Court to the jury in

this manner because he thereafter became a deputy

mineral surveyor.

In the lode cases that your Honors have been try-

ing, and which you have passed upon from time to

time, and particularly bearing in mind the Tonopah
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cases decided by Judge Hawley, in the Circuit Court, ^

a somewhat analogous point was made. There a num-

ber of locations had been bunched together and over-

lapped. The contention was made with reference to

the Salt Lake Company's attack upon the other loca-

tions, that the original location point and shaft of the

Silver Top being within the boundaries of the Valley

View, that the Silver Top had no validity. But

Judge Hawley held that the Silver Top location hav-

ing been made in a valid way, the presumption of law

was that the lode continued throughout the length of

the claim and validated the location for the entire 1500

feet.

This is the doctrine laid down by the Supreme

Court of Colorado, in the cases of Patterson vs. Hitch-

cock, 3 Colo., 533, and Armstrong vs. Lower, 61 Colo.,

393, 15 Mon. M. Rep., 631, where that Court say:

"Where one has discovered a lode upon the

unappropriated public domain, and has within the

proper time, in good faith, performed all of the

subsequent acts essential to a valid location as pro-

vided by law, he is entitled to the presumption

that his lode extends throughout the full length of

the claim."

Your honors will remember the words of the Act

of Congress, that the lode location shall not exceed

1 125 Fed., 389-419.
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I500 feet in length along the lode, or 300 feet on each

side of the middle of the lode.

Apply the authorities which limit a location in

width to 300 feet on each side of the middle of the

claim. In other words, apply those authorities con-

struing the law with reference to a lode, which instead

of running through the 1500 feet location in length,

as the locator assumed that it did when he made the

location, is thereafter found to run crosswise of the

location, so that the end lines become the side lines.

Therefore, 300 feet on each side of the middle of the

lode would not give the full 1500 in length of area,

which would cut it down to 600. Still it is good for

1500 feet in length until the presumption has been over-

come by demonstration through actual excavation.

Until then, it is good for 1500 feet. After, only for

600.-

Apply that same doctrine and the same presumption

and giving this man Whittren a square deal in court,

is it not a much more reasonable presumption that this

body of gravel having been found, its area extends

throughout the entire 20 acres? Bearing in mind the

presumption which has heretofore been given to a

"ledge," why should not the same presumption attach

to gravel? It will be remembered the gravel always

lies grain against grain to the utmost limits of the

gravel-bed. If you apply that presumption, then both

Cosmopolitan vs. Foote, 101 Fed., 518.
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the knowledge of Whittren and the presumption was,

that the location, so far as discovery went, extended to

each grain within the limits thereof. This man went

out there in November, 1903, and making an accurate

survey of the ground, he cut it down from about 25

acres to 20 acres. In endeavoring in good faith to

comply with the law, and not claim an excessive area,

he is charged with doing that which deprived him of

his property.

There were no intervening rights because admittedly

when this Roth location was attempted to be made in

July, 1902, the Whittren location of January first, pre-

ceded it and was existing. Whittren had done nothing

at that time to disqualify himself. He was not at that

time a deputy mineral surveyor. He did not become

a deputy mineral surveyor until 1903. To put the

thing in concise language as I see it, it is only an in-

tervening right that can attack a mining location, and

in this case there was no intervening right at any time.

The only way that an argument against this location

can possibly be made is that an intervening disqualifi-

cation accrued by reason of Mr. Whittren becoming

licensed as a United States deputy mineral surveyor,

deprived him of the right to keep good, or did some-

thing to make void, the location made in 1902.

Your Honors have said practically this: that if a

man makes a location that is larger than the law allows,

no one else can enter within his territory and say to him

wherein or at what point or in what particular the area
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shall be cut down by the original locator. You said

that in the case of Price vs. Macintosh, reported in

121 Fed., 716, and recently you have reaffirmed that

doctrine in the case of Zimmerman vs. Funchion, 161

Fed., 859, where your Honors held that where a man

acting in good faith has made a location, that location

applies to the whole area; and that no person can enter

thereon and cut down that area until he has first looked

up the original locator, attracted his attention to the

fact of the excessive area and given him an oppor-

tunity to cut it down. And even where it appeared that

the party might have left the country, nevertheless your

Honors' decision was in favor of applying that doc-

trine.

Secondly: You are asked to apply the penalty of a

forfeiture under Section 452 of the Revised Statutes.

As I understand the law, forfeitures are deemed odious,

under the rulings of both the Federal and State courts.^

The case at bar is not a patent case arising upon an

adverse—the United States is not a party.

It strikes me that the proper construction to be placed

upon the language of Section 452 of the Revised

Statutes is that which has been applied in Federal

courts upon applications for patents. That is to say.

3 "The Courts are reluctant to enforce a forfeiture, deeming this

class of penalties odious in law." (Emerson vs. McWhirter, 133 Cal.,

510.)

Hammer vs. Garfield, 130 U. S., 279.

Mattingly vs. Lewisohn, 13 Mont., 508.

Johnson vs. Young, 18 Colo., 625.



upon the trial of an adverse case there are three parties

to the suit. One of them is the plaintifif, the other is

the defendant, and between them both stands the

United States. As against the United States each of

them has to make his claim good. As against each

other, he who is first in point of time is first in point

of law, everything else being equal.^

Your Honors have construed Section 2319 of the

Statute, which says that the lands of the United States

and the valuable deposits therein are free and open to

the exploration of citizens and those who have de-

clared their intention to become such, to mean, that an

alien is protected in a location made by him in all

ordinary actions where the controversy is not in the

nature of an adverse proceeding on an application for

patent; and that even in such case if the alien declares

his intention on the eve of trial, his location will be

held good by the doctrine of relation.

If this is the case with reference to an alien's loca-

tion, I take it that that ruling should apply where the

United States is a party (there being a disqualification

with reference to those who are "in the General Land

Office"), as described in the statute which counsel seeks

to apply here. And for this reason, among others, it

is something that the United States Government only

4 Jackson vs. Roby, 109 U. S.

Perego vs. Dodge, 163 U. S., 180.

Brown vs. Gurney, 201 U. S., 184.

Gwillim vs. Donnellan, 115 U. S., 50.

Doe vs. Waterloo, 70 Fed., 455.
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can attack. It does not lie in the mouths of our op-

ponents to attack us upon the ground that Whittren

was a deputy mineral surveyor when he drew in his

lines. If we are within the prohibition of the statute

the United States might attack our location under the

statute on the ground that we have violated the statute.

But, may it please the Court, if this statute applies to a

forfeiture (and it must be admitted that is its effect if

violated), then it must be construed strictly. And
construing the language of the Act strictly, we arrive

at this point of view: a man may make a location, and

he be an alien. Until he is put in the position of pur-

chasing from the United States his title, as has been

held by this Court on several occasions ^ and by the

United States Supreme Court on two occasions, ^ can

not be attacked by anyone but the United States. How
can his title be attacked? Only where the United

States becomes a party in proceedings equivalent to

"office found," or upon patent proceedings in adverse

cases.

Whittren was never obliged to proceed to patent.

This case on trial was in ejectment. It was not based

on patent proceedings. He was not interested directly,

or indirectly, in the purchase of this property. Per-

5 Shea vs. Nilima, 133 Fed.. 209.

Tomanscs vs. Melsing, 109 Fed., 710.

Lone Jack vs. Megginson, 82 Fed., 89.

6 McKinley Creek M. Co. vs. Alaska M. Co., 183 U. S., 563.

Manuel vs. Wolff, 152 U. S., 505, 511.
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haps he may never desire to purchase it. It might be

worth ten millions of dollars. He might exhaust the

whole mine without making an application to the

Land Office, or being brought into the Land Office,

or into the courts upon any proceedings with reference

to a patent. The land included in the location was a

gift from the United States, of the gold contained there-

in without his ever paying for one acre, or one portion

of an acre of that property. As is well said by the text

writers, "he may patent, or not, as he sees fit; his estate

" is good without it, and there is no law requiring it.

" And so long as he complies with the laws relative to

" assessment work his rights are just as perfect without

" patent as with it."

Snyder on Mines, Volume i, Section 466.

And the Supreme Court of California, sitting in

bank, in the case of Champion Mining Co. vs. Con-

solidated Gold Mining Co., 75 Cal., 78, says: "The

" plaintifif has not a patent for the land in which the

" Philip ledge is situated, but holds a possessory title

" thereto. And this latter kind of title is, of course, as

" good for the purpose of a suit like the present one, as

" a patent."

Therefore Section 452 of the Revised Statutes, which

reads:

"The officers, clerks and employes in the General

" Land Office are prohibited from directly or indirectly
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" purchasing or becoming interested in the purchase

" of any of the public lands; and any person who vio-

" lates this section shall forthwith be removed from his

" office," is not applicable to the Whittren case.

And, by the way, may it please the Court, in quoting

from the United States Revised Statutes in our brief

this section reads:

"The officers, clerks and employes of the General

Land Office," whereas it should be "in" the General

Land Office. The word "in" should be in place of

"of." I ask permission to change that. The word in

the Revised Statutes of the United States is "in," and

we have inadvertently quoted it "of." It is doubtless

a clerical error. I would like permission to change it

so that it will be correct.

Section 452 of the Revised Statutes of the United

States is the statute upon which this attack against

Whittren is based. That is to say, his original loca-

tion is not attacked by the appellees, but because he

drew in the lines of his location in 1903, and thereafter

sunk a shaft in the interior of the new lines in doing

the representation work, and panning found gold in the

contents extracted from that shaft, that therefore, as he

was a deputy United States mineral surveyor at the

time he amended his location he should lose this

ground. That was the ruling of the Court.

Our contention is that the amended location related

back to the original location, and that as there were

no intervening rights, that this intervening disqualifi-



i8

cation (admitting it to be such for tlie purpose of the

argument), but denying that it is a disqualification,

could not deprive him of his property rights.

Now, construing that section, "The officers, clerks

" and employes in the General Land Office are pro-

" hibited from directly or indirectly purchasing or be-

" coming interested in the purchase of any of the pub-

" lie land; and any person who violates this section

" shall forthwith be removed from his office," there is

a penalty there expressed in the matter of removal from

office.

But the next question is, who are "the officers, clerks

and employes in the General Land Office"? We sub-

mit that Whittren, as a deputy United States mineral

surveyor was not an officer, was not a clerk, and was

not an employe in the General Land Office. We quote

the law^ fully in our brief to substantiate that and will

not reiterate it here.

This proposition of the right of a mineral surveyor to

make a location has been but twice before courts of last

resort, to our knowledge, excepting the case at bar. Once

in the case of Lavignino vs. Uh/ig,'^ where the Su-

preme Court of Utah held that a deputy United States

mineral surveyor was an employe in the General Land

Office. That case went to the Supreme Court of the

United States. ^ The Supreme Court of the United

771 Pac. 1046.

S198 U. S., 443.
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States, however, did not pass upon that proposition,

but said that for the purposes of the decision they would

assume that a deputy United States mineral surveyor

was not an employe, or an officer, or a clerk in the Gen-

eral Land Office.

Your Honors know how in the Farrel-Lockhart

case, ^ decided this year, practically all of Lavignino vs.

Uhlig has been taken back by the Supreme Court, ex-

cepting that where the Statute of Limitation has run

against the possession of mining property, that posses-

sion is sufficient to base a patent upon.

The Supreme Court of Nevada has also investigated

this proposition in the case of Hand vs. Cook ^*^ and

held contrary to the Supreme Court of Utah. That

Court went further than the Revised Statutes of the

United States, and analyzed the decisions of the Su-

preme Court of the United States, with reference to

the Revised Statutes, holding that the compilation as

set forth in Section 452 of the Revised Statutes goes be-

yond the language of the Acts of Congress prior there-

to. That this section of the Revised Statutes is ambig-

uous in that the revision has gone beyond what the prior

laws contemplated. The Nevada Supreme Court,

holding in the first place that such section is not ap-

plicable to deputy United States mineral surveyors at

all, and secondly, that it was never the intention of

Congress to include deputy United States mineral sur

9 210 U. S.. 242.

1092 Pac, 3.
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veyors within the provisions of the laws of which that

section is a compilation.

Neither of those two cases is similar to this one be-

cause, admittedly, Whittren was not a deputy United

States mineral surveyor at the time he made a discov-

ery, put in monuments and completed the original loca-

tion in January, 1902.

We have argued fully in the brief that a deputy

United States mineral surveyor is not employed in the

Land Office nor is he an employe of the United

States. He receives no emolument—no compensation,

from the United States, directly or indirectly. He is

an independent contractor and receives his pay from

the person for w^hom he makes a survey. He holds no

specific term of office; he may survey a claim during

the holding of his license or he may not. He gives a

bond to the United States, but his instructions are that

he must, if he surveys a mining location, survey it ac-

cording to law. In other words, his appointment

seems to be simply a certificate that he has the qualifi-

cations of a surveyor and a civil engineer, which would

qualify him to make a correct survey of the mineral

lands of the United States.

Therefore, if your Honors please, in conclusion, our

contention is that Whittren made a valid location, that

his location dates from the ist day of January, 1902;

that there has never been any intervening rights. If

there was an intervening disqualification, it was such a
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disqualification as could not affect the rights that had

already vested.

In CLOSING:—lam rather astounded, may it please the

Court, to have such assertions made respecting the facts

here. I am not in the habit of getting up in this court,

or in any other court, and stating that which is not true.

I may make mistakes. If I do, I am glad when my at-

tention is attracted to them to withdraw the statements

based upon mistaken ideas. I have not been misstating

the facts in this case.

I will read, if your Honors please, in order to answer

the assertions of counsel from the testimony of Whit-

tren, at page 58:

"I know a claim in this district called the Bon
Voyage. I first became acquainted with this ground

in the latter part of September, 1901. I knew the

ground was open out there, a particular portion of

the ground, and I went out to examine it, and found

it. That was in the latter part of September, or

the early part of October, 1901. At that time I

staked about 25 acres of it. I guess I staked a big

claim. Made a discovery, put up the stakes, and

came back to Nome. That was in September, 1901,

or the early part of October. I got the stakes from
Dry Creek, back of our cabin, from a pile of drift

wood there."
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From page 60:

''There was no writing upon the stakes at that

time. I had a pick and shovel and a pan and sunk

a hole at the northwest corner and made a discov-

ery of gold. I think the hole was about 4 feet

deep. No one was with me at the time. I panned

there and found colors of gold, indications of gold.

I found gold. That was all I could say. I got the

prospects in a blue clay and broken rock. I was

on the ground again December 25th, Christmas

day, 1 901. Upon returning to town there was a

man by the name of Brown, Charles Brown, came

to town with me. On the 25th of December, 1901,

I just went out there to be able to locate and find my
stakes, upon the first of January, because the ground

when I was out there was bare and now there was

several feet of snow, two or three feet, and I went

out to locate my stakes so that I could find them on

the first of January, because the ground when I was

there was bare and now there was several feet of

snow. I found my stakes. After finding these

stakes, I had broken into Dry Creek and went into

a cabin on Dry Creek, where I found a man named
Hannan. I stopped, dried my stockings, and he set

up a lunch for me.

"1 was back there at half-past eight o'clock,

January i, 1902. I left Nome on the night of De-

cember 31st; went to Little Creek and Extra Dry;

came back to this claim in the morning. I then put

the location notice on the initial stake. The first

stake I found was at the northeast corner, in the

bunch of willows at point two. I scribed it with
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the letters 'B. V.' No. 4; then went to the initial

stake, put my location notice on it, scribed that 'B.

y.' As near as I could place it, it is a little over 300

feet from the northeast to the initial stake. The

initials 'B. V.' represented Bon Voyage. I put the

location notice in a slit in the top of the initial stake.

I marked the stake with a scribe, which is an instru-

ment used by engineers to cut wood in marking it.

I then went to point 5, the northwest corner of the

Bon Voyage and marked that stake, scribed it in the

same manner. I scribed all the stakes in that way

in a similar manner."

Page 62:

"I filed the location notice, filed it for record."

That is the testimony upon which I based my orig-

inal statement to this Court that in September, 1901,

he first looked up this ground, put stakes in the ground

before the frost was very deep so he could thereafter

again find the ground; that he sunk a hole and made a

discovery, and on the first day in January, 1902, he

went out there and made his location. Counsel says it

was wrong to first stake it.

Is that very different from the way in which Mr.

Roth made his location? He went there in July, 1902,

through Mr. Halla. And in 1904, Mr. Schwarz goes

upon the ground and uses the very same stakes, takes

the stakes and cuts off the Roth memoranda and puts

on his memoranda. It was right for him to

use the same stakes! Counsel stated to the Court
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that there was no discovery, that there was

nothing done by Mr. Whittren in 1902, or prior

thereto, going to make a valid location, and that

no discovery was made by him until 1903; that he had

searched the record and that it was not in the record.

There is the record for the gentleman to look at.

Mr. Whittren did not have to put up a new stake.

Anyone who is at all familiar with mining laws knows

that a locator can adopt the old stakes that are on the

ground. Furthermore, anyone who knows anything

about mining law, knows that the Court can not ar-

rogate to itself the decision on questions of fact. These

were questions of fact for the jury to pass upon, and

not for the Court to instruct the trial jury upon.

Furthermore, in the trial of mining cases it is the

rule, as I understand it, that he who claims a forfeiture

must prove it.
^^ It was not for us to prove that Whit-

tren did the assessment work, and this forfeiture is as-

serted because of the claimed fact of our lack of assess-

ment work.

Counsel say in their brief that they set up in their

Reply a failure on our part to do any assessment work

on the Bon Voyage from December 31, 1902, to Jan-

uary I, 1904, and that this was not denied by us (brief,

P- 7)-

11 Whalen Cons. Copper Co. vs. Whalen, 129 Fed., 611.

McCulloch vs. Murphy, 125 Fed., 147. 150.

Goldberg vs. Braschi. 146 Cal.. 708.

Hammer vs. Garfield, 130 U. S.. 279.
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I do not know how or in what way we could have

denied this, or made an issue thereon, as the only

pleadings allowed on the part of the plaintiff in Alaska

is the complaint, the demurrer or the reply; and on the

part of the defendant, the demurrer and the answer

to the complaint. (Section 55, Ch. V, Part IV, Carter's

Code.)

If your Honors will look at page 70 of the record,

you will see that the assessment work affirmatively ap-

pears for 1903. Thiswill indicate the location as drawn

in 1903 (illustrating). Your Honors will see on that

a mark like this, w^hich indicates the road to Tripple

Creek. Your Honors will see here a shaft and a dotted

line running down to it here, this way, and marked

"Representation work for 1903." You will see it in

the record there. And your Honors will see through-

out the record at various places a designation of that

shaft as being the representation work done in 1903 on

the Whittren location. Your Honors will see the tes-

timony of Charles D. Taft, who did the assessment

work (page 83) : "After having finished the survey,

" I stayed on the claim and went to work. Mr. Lang

" and Mr. Whittren went down to the 'Williams Boys'
'

" claim on Newton Gulch, and I commenced to work

" on the shaft; I placed some mounds around the cor-

" ner stake, picked it up. After having completed the

" survey on the i ith of November, 1903, we finished up

" at the shaft, at the stake where I sank the shaft. A
'; stake was placed there. I know the old wagon trail,
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" the road to Tripple, it runs about 50 feet from the

" shaft, quartering over the hill. Mr. Whittren placed

" a stake there. He ran angles from the two stakes,

" the northeast and the northwest corners."

The witness then goes on to describe the assessment

work he did in the year 1903.

The other documents all show, may it please the

Court, that there was the original shaft (indicating),

the original discovery of Whittren in 1901, upon which

he made and placed these stakes on the first of January,

1902. This area is here—the northern part of this lo-

cation—as indicated on the blackboard, is the area cut

off by Whittren in November, 1903, at the time that

this shaft near the Tripple Creek road was placed by

the witness Taft. Your Honors will also see in the

record where Mr. Whittren went back after Taft had

sunk that shaft for the purpose of seeing, as he says in

his testimony (Tr., 87), whether the work had been

done, and described the shaft, the representation work

for the year 1903. So that this record not only shows

that the representation work was done, but that while

it was not incumbent on us to show this, we did show it.

Now, as to the Prosser-Finn case, ^" the special agent

who made the entry under the timber culture acts was

an employee in the General Land Office and he re-

ceived his salary from the General Land Office and

nowhere else. The inception of his title was in the

12 208 U. S., 67.
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Land Office. He had to make the entry in order to

protect himself. But the mineral surveyor does not

have to make any entry in the General Land Office; he

does not have to file his location notice in the General

Land Office. He does not have to make any survey.

He does not have to make an application for a patent,

but can exhaust the claim without patent. The cases

are not parallel nor even similar. Similar arguments

to those in the Prosser-Finn case can not be applied in

this case. The latter case is therefore not in point.

REPLY TO BRIEF OF AMICUS CURIAE.
Filed by Charles E. Shepherd.

Counsel make but one point that we think necessary

to answer, and that is relative to the Roth location. In

our opening brief we have fully met the argument upon

the question of whether Whittren as a deputy mineral

surveyor was within the purvievv^ of Section 452 of the

Revised Statutes.
^^

Now as to the Roth location, counsel says:

"There was no valid location of the 'Bon Voy-

age' in 1902, for lack of the discovery within its

true lines; hence the location of Roth in July, 1902,

became a superior title and the ground was not open

to location in December, 1903, when Whittren

changed his lines and made his new discovery."

13 Page; 40, ct seq.



It is admitted in said brief that Whittren had made

a location and staked out the "Bon Voyage" on Janu-

ary I St, 1902; and that he made a discovery of gold

thereon ; that he surveyed the claim in November, 1903,

reducing his claim to 20 acres, and in so doing left his

northwest corner stake and the place where he had

made discovery a few feet outside of the new lines, put-

ting in a new stake at the proper point; that he made a

discovery in December of that year "after the work

had been done for him in 1903 on the Bon Voyage"

(Brief, p. 7).

But counsel say Roth made a location in July, 1902,

through Halla, covering the "Bon Voyage" in part.

At that time, July, 1902, it wmII be remembered the

location of Whittren was, while slightly in excess of

the statutory area, still a valid location, as against all

but the Government; the disqualification (if such it

may be deemed) of holding a license as a deputy min-

eral surveyor not then existing.

It is contended by counsel that Roth then had a legal

right to make a location covering Whittren's ground

in July, 1902, and that Roth then made a valid loca-

tion. That therefore the change by Whittren of his

lines in November, 1903, and the discovery of gold in

December of that 3'ear within the lines decided on, were

null because Roth's title was then alive, and remained

good until December 31, 1903.

The argument of counsel, while ingenuous, is based

upon a false premise in this: it assumes that it is the
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law that the location of Whittren made in the first

instance was void ab initio because of the excess, and

therefore Roth could initiate rights thereon in July,

1902. In this he is clearly in error. As we have shown

in our opening brief, a claim staked in good faith in

excess of the statutory area is void only as to the excess.

In all other respects it is valid. This we think is settled

law.^*

This Court has but recently reaffirmed this proposi-

tion of mining law in the case of Zimmerman vs.

Funchion, 161 Fed., 859.

In that case it held that where the original locator

was in ignorance of the fact that his location contained

an area in excess of twenty acres, that no subsequent lo-

cator could come on the ground and locate over him,

selecting the portion of the excess that he wanted, even

though the first locator was notified of the excess, but

in good faith insisted there was none. Here there was

no attempt to show lack of good faith or knowledge

upon the part of Whittren that his location was in ex-

cess of the statutory area until long after Roth had at-

tempted to acquire rights thereon. While the Roth

location is claimed to have been made in July, 1902,

there is no evidence that Roth or Halla, as his represen-

tative, ever notified Whittren of his excessive area or

claimed the ground for that reason.

We think this case comes well within the ruling of

ihis Court in Zimmerman vs. Funchion in this respect:

l"! See authorities in Brief, p. 20.
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it must be that a location amended under the circum-

stances of this case must relate back to the first acts of

the locator, in order to sustain the reasoning of the

Court in Zimmerman vs. Funchion. Otherwise the

first would be second in point of time and not first log-

ically.

Brown vs. Gurney, 201 U. S., 184;

Farrell vs. Lockhart, 210 U. S., 433;

Bclk vs. Meagher, 104 U. S., 279;

Nash vs. McNamara, 93 Pac, 405

;

Gu'illim vs. Donnellan, 115 U. S., 45;

Upton vs. Larkin, 6 Pac, 66;

McGuinn vs. Egbert, 5 Pac, 652;

Crown Point vs. Buck, 97 Fed., 465 ;

Moyle vs. Bullene, 44 Pac, 69;

Tuolumne vs. Maier, 143 Cal., 583.

But counsel say, that when Whittren surveyed his

claim in 1903 connecting his boundary lines, that "this

" survey was an abandonment of all of the excess area

" of his original staking and thereby an abandonment

" of the discovery within the lines of that location"

(Brief, pp. lo-i i).

In other words, he proceeds upon the theory that

Whittren made two locations. But such contention can

not be maintained, for the location of Whittren was but

one location, amended in relation to the drawing in of

the northwest corner, it is true, but still the same loca-

tion, the right to the exclusive possession of which had
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vested in him on January ist, 1902, when he performed

all of the acts necessary to complete the same— i. e.,

staking, discovery and recording.

Section 2322, R. S. U. S.

;

Forbes vs. Gracey, 94 U. S., 762;

Belk vs. Meagher, 104 U. S., 279;

Noyes vs. Marute Mantle, 127 U. S., 351 ;

Clipper Mg. Co. vs. Eli etc. M. Co., 194 U. S.,

226;

Gillis vs. Downey, 85 Fed., 480;

Manuel vs. PFulff, 152 U. S., 510.

So far as the throwing of¥ of the excessive area is con-

cerned, Whittren did this immediately upon discover-

ing the fact of its existence.

Says the Supreme Court of the United States in dis-

cussing this question of excessive areas:

"We can see no reason in justice or in the nature

of the transaction why the excess may not be re-

jected and the claim held good for the remainder

unless it interferes with rights previously acquired."

Richmond M. Co. vs. Rose, 114 U. S., 576-580.

And the expression in said opinion, "rights previous-

ly acquired," has been construed by this Court as fol-

lows :

"It is claimed that the sentence 'unless it inter-

feres with rights previously acquired' indicates that
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in the opinion of the Court the excess might be cut

off from the claim and the location be held good

for the remainder provided that at the time when

it was done no one else has asserted a right to a por-

tion thereof. But we do not so understand the lan-

guage of the Court, 'rights previously acquired,' so

referred to evidently means rights acquired prior

to the time when the rights of the plaintiff were

initiated."

Mcintosh vs. Price, 121 Fed., yi6-jig.

There were "no previously acquired rights" at the

time Whittren's right to the "Bon Voyage" were initi-

ated.

The Roth location is only claimed to have been made

six months after the "Bon Voyage" was located.

Too much significance is placed upon the fact that

the little hole in which it is admitted Whittren made

his original discovery was excluded from the boun-

daries of his claim when he threw off the excessive area.

But there is no discovery hole or shaft required in the

mineral laws of the United States, nor by the laws of

Alaska. A prospector makes a discovery that the land

he is going to locate contains mineral. This is suffi-

cient, on a placer claim, even if he make the discovery

by panning on the surface. This Court so held in Lange

vs. Robinson, 148 Fed., p. 799.

There is no condition precedent to the making of a

valid location, that a discovery shaft must be sunk and

a certain amount of discovery work done, as is the case
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in some of the States and Territories, made so by legis-

lative action. Therefore, the loss of this hole is imma-

terial. He made a discovery within the limits of the

claim as originally located. The location when com-

pleted vested in him a right to the exclusive possession

of the entire location within the limits thereof as against

everybody but the Government and until he learned

that he was holding too much.

Suppose that upon an action brought to settle the

right to the possession of a mining location, where the

discovery point was near the outer boundaries of the

claim, over which the subsequent locator had laid his

lines, and the Court found the area excessive, and the

original discoverer entitled to only the statutory

amount, the balance of his claim, covering his discovery

point being awarded to his adversary, the subsequent

locator. Would the remainder of the original claim

be held void for lack of a discovery, the locator having

done no work showing that there was mineral in the

claim, and the statutory period for the doing of such

work not having expired? Or, on the contrary, would

not the presumption that the mineral extended through-

out the limits of the claim, by reason of the original

discovery, be invoked in favor of its validity?

Suppose, on the other hand, Whittren had sold a por-

tion of his claim, say a half thereof, taking in the twenty

feet thrown ofif and including his discovery point. Can

it be said, that because he had thus sold the portion of

the ground covering his discovery point, that no rights
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remained in him by reason of the balance of the claim

being without such discovery point?

We hardly think counsel could contend that that

would be the law. But Judge Hallett in the case of

Little Pittsburgh Cons. M. Co. vs. Amie M. Co., 17

Fed., 54, says that is not the law.

"The position taken by counsel appears to be to

the effect that one who owns a mining claim must

at all events hold on to his discovery shaft until he

has obtained a patent for his claim. If he yields it

to another in any way, by his conveyance or other-

wise, he thereby abandons the rest of his claim. I

do not see upon what principle such a conclusion

can rest. After a claim has been properly located,

the owner of it may sell any part without prejudice

to his right to hold the remainder. He may dispose

of it by gift or grant in any way that seems proper

to him.''

The Supreme Court of Utah, commenting upon this

decision of Judge Hallett, say:

"If a mining claim is, as in practice most of them

are, held by tenants in common, under the laws of

most if not all of the mining States they may peti-

tion for partition. If upon partition of a claim a

portion should be set ofT to one of the parties in

which the original discovery was not located under

the rule insisted upon by appellants, he would lose

all of his rights, notwithstanding the lode might
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exist and have been developed and worked through

the whole length of the claim."

Silver City G. S. M. Co. vs. Loivry, 57 Pac,

1 1.

What difference in principle is there between such a

supposititious case and the one at bar, in view of the

settled law:

r. That a location made in accordance with law

vests the right to the exclusive possession in the locator,

and

2. That even where the location is in excess of the

statutory area, only the excess is void?

Counsel lay stress upon the fact that we showed on

the trial that Whittren made another discovery of gold

on the claim in December, 1903, but such a discovery

was not relied upon as the basis of his location. The

location relied upon is that of January, 1902. The

discovery of gold in December simply showed that in

the process of doing the necessary assessment work on

the claim, Whittren discovered mineral in the material

extracted from the shaft that had been sunk thereon, in-

dicating that the presumption of the existence of gold

throughout the limits of the claim was verified by the

actual discovery thereon at a point other than the orig-

inal discovery.
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We submit that the original location of Whittren

was valid as against Roth and all others.

That Whittren had a right to throw off the excess

or dispose of any portion of his claim after he had com-

pleted the location and exclude the point of discovery

by so doing.

That it was therefore immaterial that he received,

after he had completed his location, an appointment

as a mineral surveyor of the United States (even ad-

mitting, for the purpose of the argument, that such ap-

pointment disqualified him to make a location), as

such appointment could not affect rights which had

vested in him by reason of such location.
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O. D. COCHRAN,
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We preface this petition with an apology for its

crudeness of ideas and forms of expression.

Under the stress of the order of this Court allow-

ing us but a very limited time for its preparation

and presentment, and when heavy burdens were rest-

ing upon the writers, it is only our confidence in the

merit of the construction of the law herein urged that

prompts its submission at all.

It is with a full realization of the fact that the Court

should not be asked to reconsider an opinion unless

counsel not only have given to the questions involved



the most careful thought and attention, but also have

no doubt of their conclusion, that we, with misgiving,

file this petition.

The speed under which we are compelled to act in

the preparation thereof, prevents the thoughtful exam-

ination and consideration of the subject which its proper

presentation demands.

This is one of the hard cases in the law. We found,

explored and developed the pay streak, whose value

precipitated this litigation, and our downfall comes

from an honest endeavor to comply with the law of

the land by reducing the limits of our claim to exactly

what the law allows, and not one foot more. Mani-

festly, if the Court in the rendition of its judgment

could have applied the principles of equitable inter-

pretation to the strict letter of the law, we would have

had no occasion to present this petition. However, we

recognize the doctrine that the law must be expounded

in such cases as it is written, and must be construed

according to its words, notwithstanding that some must

sufifer who have been so unfortunate as to proceed mis-

takenly but honestly against its inhibition. There-

fore it is upon the construction of the law as it is

worded that we must stand or fall.

To that end, then, we assert:

First: That admitting everything said in the opin-

ion herein, should this Court consider seriously the

main point made by us and which is vital to the issue,

it would so frame its judgment that we would be al-



lowed to throw ourselves upon the mercy of the gov-

ernment. The opinion herein fails to refer to this

point although elaborately argued by us and we can

but assume that the Court did not consider the prop-

osition that the United States alone has the power to

question the validity of a location made by one suf-

fering from an alleged disqualification.

Second: That this Court has added another pen-

alty to that which is declared in the statute, and ap-

plied such penalty to us. And further applies the pen-

alty to the innocent as well as to the guilty.

The inhibition that has been raised to our destruc-

tion is found in Section 452 of the Revised Statutes

of the United States, and is in part, as follows:

"The officers, clerks and employees ol the Gen-
eral Land Office, are prohibited from
purchasing or becoming interested in the purchase

of any of the public lands; and any person who vio-

lates this section shall forthivith be removed from
his office." (Italics ours.)

This Court holds that our locator, a deputy mineral

surveyor, was an employee of such Land Office when
we made our second discovery, a month after having

drawn in our lines; and that therefore our location was

void, although this second discovery was in point of

time, prior to the initiation of any rights on the part

of our opponent.



Although ours is a hard case, should the Court con-

strue the law against us simply because it is a hard

case? Our locator did not purchase nor did he intend

to purchase this public land. He and his innocent

grantees stand here upon his possessory title, and the

rule invoked by the Court anticipates nothing for the

protection of the latter. There is no presumption or

assumption that they purchased the land or that they

are or ever expect to purchase or be interested in the

purchase thereof.

Our contention revolves around the proper con-

struction in this act of the words "purchasing" and

"interested in the purchase" therein, and as to what

the penalty really is. This statute provides a penalty

by way of a forfeiture of office and is therefore a penal

statute. How then, is its language to be construed?

We say strictly.

Said Chief Justice Marshall, "That penal laws are

to be construed strictly is perhaps not less old than

construction itself." {United States vs. Wiltberger,

5 Wheaton (U. S.), 95.)

We most respectfully submit that this Honorable

.Court has overlooked several prime factors in writing

its opinion and one of them is in applying where the

United States is not a party, the principles of "pur-

chase" and "office found." They are not applicable

here. The conclusion which the Court arrived at in

its opinion could only have been deduced from the

assumption that the rights of one not a party and who



never was such under the pleadings, to wit, the United

States, were involved. Another prime factor is in not

anticipating and providing for the protection of inno-

cent parties.

The cases cited in and the reasoning of the opinion

apply only in litigation where the United States is a

party. If the Court will bear with us, we think that we

can demonstrate that in all proceedings in the Land

Office, where its officers have power to hear and deter-

mine, the United States must be a party adverse to both

contestant and respondent. And in all court trials on

application for patent, the contestants are necessarily

there for adjudication from some Land Office where

the intervening third party, to wit, the United States,

is always an ever present litigant.

"If a party is seeking to procure the title to min-

ing property from the United States, if taken at the

proper time the objection of alienage would pre-

vent the acquirement of the title, and such objec-

tion may be made by any one adversely interested.

In such cases the sovereign is a party in fact to the

proceeding which is a direct one for the procure-

ment of title, and the objection of alienage, no mat-

ter by whom suggested, is based solely upon the

right of the government to interpose the fact of

alienage as a bar to procuring or holding an inter-

est in realty." (Italics ours.)

Billings vs. Aspen Min. & Smelting Co, 52

Fed., 251.



We have lost this case by reason of the fact that this

Court has so applied the principles involved only in

cases where the United States is a party, to the litiga-

tion at bar to which the United States is not a party,

and where we are not purchasers or seeking to purchase.

The very case of Prosser vs. Finn, 208 U. S., 67, upon

which the opinion in this case is based, is dependent

upon the principle we have just stated—that the United

States was a party to the original proceedings. We
are not at war with Prosser vs. Finn on this point. It

is not at variance with this contention. Prosser had

made a timber entry when a special agent in the

United States Land Office. His entry was there con-

tested and that forum having jurisdiction, heard and

determined his rights, and as the United States was a

party to the proceedings, judgment was rendered against

him. Long thereafter, Prosser sued Finn, a subsequent

patent grantee, from the always present intervening

United States, to declare Finn a trustee for him, upon

the ground that the Land Office had wrongfully denied

him (Prosser) his rights. Manifestly, Prosser had had

his day in court. He had submitted to the jurisdiction

of the Land Office with all parties in interest as liti-

gants, and the United States had prevailed against him

upon the principle of "office found." Therefore,

Prosser vs. Finn, is not an authority against us here,

but rather in our favor because the United States is

not and never was a party in the case at bar.

We trust that we may be pardoned for urging this



petition for rehearing upon the Court, in view of the

great importance of the case, and because the ques-

tion here decided has been passed upon both for and

against our contention; by the Supreme Court of Ne-

vada in the case of Hand vs. Cook (92 Pac, i), sus-

taining our views, and the case of Lavignino vs. Uhlig

(71 Pac, 1046) in opposition to them.

It is significant that while the latter case went to

the Supreme Court of the United States, that tribunal

did not pass upon this matter. It is therefore but fair

to presume that the question was considered a mo-

mentous one.

It should be furdier remembered by the Court that

the case of Lavignino vs. Uhlig, was an adverse patent

proceeding, and necessarily the United States was a

party thereto; while, as we have shown in the case at

bar, no such condition exists.

To sustain our argument upon this point we beg

leave to call attention to a very late work on mining

law {Costigan on Mining Law), wherein that author

in discussing Lavignino vs. Uhlig (page 170, par. 48),

says

:

"This is but a State decision, for the United

States Supreme Court, when the case came before

it, avoided the point by basing its decision on the

ground that the land was not open to location. The
whole tenor of the Utah decision is that the loca-

tion by the deputy mineral surveyor is absolutely

void, whereas the protection of innocent purchas-
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ers requires that a rule like that applicable to loca-

tions by aliens be applied. It is upon this ground

only that a recent Nevada decision upholding a

location by a deputy mineral surveyor can be sup-

ported. While the Court seems to have been in

error in the last-mentioned case in saying that dep-

uty United States mineral surveyors are not covered

by the above-mentioned statute, nobody but the gov-

ernment could possibly object to a location by a

deputy mineral surveyor, and the Court was there-

fore right in its decision, but erred in the reason

given for it." (Italics ours.)

We have, therefore, excellent authority for our view;

and this view in principle is supported by all the cases

upon locations made by aliens where the point was

raised.

Under Section 452 of the Revised Statutes an em-

ployee in the Land Office can not purchase; while un-

der Section 2319 of the Revised Statutes, only citizens

or those who have declared their intentions to become

such can locate. There is therefore no difference in

principle.

As to alien locators only the United States can ques-

tion the validity of their locations. This is settled law.

Shamel on Mining, Mineral and Geological

Law, p. 108;

Morrison's Mining Rights, 13th Ed., p. 308;

Lindley on Mines and Mining, Vol. i, Sec. 233;

Martin's Mining Law, Sec. 98;



Costigan on Mines, p. 167-8;

Snyder on Mines, Sec. 263;

McKinley Creek Mining Co. vs. Alaska United

M. Co., 183 U. S., 563;

Manuel vs. Wiilff, 1 52 U. S., 505 ;

Shea vs. Nilima, 133 Fed., 209, 215;

Tornanses vs. Melsing, 109 Fed., 711 ;

Billings vs. Aspen M. & S. Co., 51 Fed., 338;

Lone Jack M. Co. vs. Megginson, 82 Fed., 89.

The alien shall not locate, says the statute. But this

Court as well as the other appellate courts of the States

and of the United States, say no one can question his

location if he does violate the statute, but the govern-

ment.

"The officers, clerks and employees in the General

" Land Office shall not purchase or be interested in

" the purchase of the public lands," says the statute,

and "if they violate this provision, they lose their em-

ployment." What does this Court say? That only the

government can question a location made by one labor-

ing under such a disqualification? Oh, no, it goes fur-

ther and says in addition to losing his employment he

shall also lose his location.

What is the reason of the rule with respect to aliens?

Is it not that the government may in proper cases pro-

ceed or refuse to proceed as it in equity desires its

bounty to be vested? Is it not for the protection of the

innocent?

Why should the rule then be different as to the loca-

tion of a person disqualified for other reasons?
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It is to be noted that Section 452 which this Court

holds bars us here, applies to the indirect or secret as

well as the open purchase or location. Obviously, if

within the inhibition of the statute at all, any purchase

under this opinion, whether secret or open, is void.

What, then, is to protect the innocent purchaser or

grantee of the deputy mineral locator?

"
. . . It is clear that a purchaser may be in a

different position from the locator of the claim, not

as against the general government, uith ivhich noth-

can avail but a strict compliance icith the law regu-

lating locations, but as against other citizens seeking

to locate the same ground. It may be well said that

a purchaser in possession under a conveyance regu-

lar in form, is in by color of title, which, in time,

under the statute of limitations, will ripen into a

perfect right, and it seems reasonable to allow him

to maintain his possession and his right as against

one who seems only to initiate a new claim to the

same thing. In doing so, the regulations respecting

locations are not at all relaxed, nor is any condition

on which the estate is held set aside. A presump-

tion is indulged that the location was regularly

made in the first place, and the party in possession

is allowed to remain so long as he shall comply with

the conditions on which he holds the estate."

Harris et al. vs. The Equator Mining & Smelt-

ing Co., 8 Fed., 863.

This Court has determined against us solely because

it concludes that we are prohibited under Section 452
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of the Revised Statutes of the United States from "pur-

chasing or becoming interested in the purchase of any

of the public lands."

We desire in this respect to attract the attention of

the Court to a decision of the Supreme Court of the

United States

—

McMichael vs. Murphy (Vol. 197 U.

S., page 304) . In that case the President under the In-

dian Appropriation Act of 1889 issued a proclamation

declaring that certain lands on and after noon of April

22nd, 1889, and not before, should be open for settle-

ment, etc., and further on in said proclamation used

the following language: "Warning is hereby again ex-

" pressly given that no person entering upon and oc-

" cupying said lands before said hour ... of April

"22, '1889, . . . will ever be permitted to enter any

" of said lands or acquire any rights thereto; and that

" the officers of the United States will be required to

'•' strictly enforce the provisions of the Act of Congress

" to the above effect" (26 Stats., 1544, 1546). A man

named White did enter and occupy before said time, in

direct violation of both the Act of Congress and the

President's proclamation; he. White, thereafter made

an entry thereof in the Land Office. Subsequently, one

McMichael entered the same land, and on contest for

it the Court said as follows:

"Following the adjudged cases, we hold that

White's original entry was prima facie valid, that

is, valid on the face of the record, and McMichael's
entry, having been made at the time when White's
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entry remained uncancelled, or not relinquished of

record, conferred no right upon him, for the reason

that White's entry, so long as it remained undis-

turbed of record, had the effect to segregate the

lands from the public domain and make them not

subject to entry. Upon White's relinquishment they

again became public lands, subject to the entry made
by Murphy."

To the same effect that no rights can be incepted by

a third party to land covered by a homestead the entry

of which was made by one disqualified in fact, until

after such original entry is declared void, see the case

ot Hodges against Colcord, 193 U. S., 192, dealing with

the proclamation of the President relative to lands in

the Oklahoma territory.

Therefore, until the United States has spoken, no

third person can initiate any rights even as against one

who has intentionally defied the express prohibition of

the Government. Should it therefore be enforced

against an innocent locator and further as against his

more innocent grantees?

Section 452 of the Revised Statutes is of early origin,

the original act being passed in 181 2. In the year 1836,

when the General Land Office was reorganized, the act

was amended to the effect that all officers whose salaries

were thereinbefore provided for were prohibited from

purchasing or becoming interested in the purchase of

the public land.

When these acts were consolidated after the passage
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of the Act of 1866, making provision for the revision of

the statutes of the United States, such latter act did not

authorize those who revised said statutes to change the

same.

The fact is that this act in its inception and to the

last amendment thereof shows an intention on the part

of Congress, that the salaried officers of the United

States should be prohibited from purchasing or being

interested in the purchase of public lands. At that time

in 181 2 and 1836, and prior and subsequent thereto, all

of the public lands that were to be disposed of were

sold. Subsequently in 1848 when General Sherman
(then lieutenant) came to the western coast in command
of part of our army, and found the hills teeming with

life and the hidden coffers of the Government being

opened up by the pioneers, he concluded he did not

have a sufficient force to attempt to collect even a rea-

sonable royalty on the amount of gold produced. This

conduct of the early miners was the inception of the

law wherein the possessory titles, the character of title

about which we are now contending, and which did

not depend upon purchase, had their origin, and which
resulted in the first mining Act of 1866, to be followed

later by the Act of 1872.

Section 2319 et seq. of the Revised Statutes provide

that all valuable deposits in the public lands are free

and open to exploration, and the lands to occupation

and location by citizens of the United States and those

who have declared their intention to become such.
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Upon the making of a discovery and the marking of

the boundaries of the location, a grant of the right of

exclusive possession vests in the locator, conditioned

upon his conformity to the law by way of doing the

annual assessment work.

Creede vs. Uinta M. Co., 196 U. S., 337.

No requirement is made that the locator shall pur-

chase the lands. He has the right to the exclusive pos-

session upon doing the foregoing things. The law con-

templates an exclusive possession by location. But pur-

chase is not made necessary.

In the case of Farrington vs. Wilson et al., 29 Wis.,

383, 392, where a statute providing that the property

of all Indians who are not citizens shall be exempt from

taxation, except lands held by them by purchase, the

term purchase was construed as meaning the acquisition

of lands for a valuable consideration.

The Court there said:

"If it (the word purchase) was employed in the

technical sense, then it is very clear that the legis-

lature intended to tax the land in question, provided

it possessed such power. On the other hand, if it

was employed in the sense as used and understood

in common parlance, or in the popular sense, then

it is very clear the legislature did not intend to im-

pose the tax. In which sense then was the word em-

ployed? A fundamental rule found in all the books,

and by which the courts have ever been governed

in the construction of statutes, that, in the absence
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of anything clearly showing the contrary iniciiiion,

the words of a statute are to be construed according

to their ordinary and popular meaning and use, fur-

nishes a ready answer. 'The words of a statute,' says

Mr. Dwarris, 'are to be taken in their ordinary and

familiar signification and import, and regard is to

be had to their general and proper use; for jus et

7iorma loquendi is governed by usage; and the mean-

ing of words spoken or written, ought to be allowed

as it has constantly been taken: "loquendum est ut

vulgus?" But if the usage has been to construe

the words of a statute contrary to their obvious

meaning by the vulgar tongue, and the common ac-

ceptation of terms, such usage must not be regarded;

it being rather, say the books, an oppression of

those concerned (to force upon them a conventional

meaning), than a construction of the statute. And,

though, where the words of a statute are doubtful,

general usage may be called to explain them, for

optimus legutn interpres est consuetudo, usages that

can control the words of an act of parliament must

be universal, and not the usage of any particular

place.' Potter's Dwarris, 193. The words of the

above learned author, stating a rule which is as true

and applicable now as it was when he wrote them,

are enough upon this point. They establish that the

word here is to be taken according to its ordinary

and familiar signification and import, and not in

any technical and unfamiliar sense, which is also the

rule prescribed by the statute."
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Says the Supreme Court of the United States in the

case of Kohl vs. United States, 91 U. S., 367, 375:

"It is true, the words 'to purchase' might be con-

strued as including the power to acquire by con-

demnation; for technically, purchase includes all

modes of acquisition other than that of descent. But

generally in statutes as in common use, the word is

employed in a sense not technical, only as meaning

acquisition by contract between the parties, without

governmental interference."

So, too, see the cases of Morehead vs. Morehead, 25

S. W. Rep., 750, and Mosely vs. Bevins, 15 S. W., 527,

where the word "purchase" as used in the statutes of

Kentucky making the homestead exemption inapplica-

ble to the "purchase" of the land claimed as a home-

stead, was held to signify acquisition by making full

payment.

Therefore, we contend that Congress in the light of

these sections of the mining laws, must have used the

term "purchase" in Section 452 in the sense of buying

the title of the United States to the public land and

paying therefor a valuable consideration, and such

section is not to be so broadened in its construction as

to apply the term "purchase" to the acquisition of the

possessory title alone to a mineral location for which

the government asks no remuneration from the locator,

simply requiring the performance of certain acts in

order to obtain such right.
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And in contests similar to the one in the case at bar,

this Court has expressly said:

"The case presents only the question of the right

of possession as between two contesting locators. //

in no way involves the ultimate right of either to a

patent to the mining claim."

Tornanses vs. Melsing, 109 Fed., 711.

Secondly, we contend that admitting the correctness

of the conclusion arrived at by this Court, that a deputy

mineral surveyor comes within the purview of the lan-

guage used in Section 452, either as an employe, a

clerk or an officer in the General Land Office, still such

fact does not deprive any one of the officials or em-

ployes mentioned of the right to make a mineral loca-

tion. These persons are prohibited from purchasing or

becoming interested in the purchase of the public lands.

But suppose they do ignore the inhibition of the statute?

What is the penalty attached to such action? The same

section containing the inhibition, contains in terms the

punishment for its infraction. "Any person who vio-

" lates this section shall forthwith be removed from
" office."

There is nothing in the section which says either in

terms or by implication that any such purchase of lands

or any mineral location made in violation of this section

shall be void.

Congress in express language has fixed the penalty.

Can it be said that there is power in this Court to add to
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that penalty or substitute another at the Instance of a

private party?

Where the liability imposed by Congress is the loss of

employment, the Court must presume that Congress

deemed this sufficient to insure an observance of the

limitation imposed upon the persons mentioned in said

section, in the exercise of the statutory right to make a

location of the public lands conferred upon them by

Congress, if it can be said that such section meant to in-

clude the making of a location and the securing only of

the possessory right thereto.

"On what principle could this Court add another

to the penalties declared by the law itself?"

De Wolf \s. Johnson, lo Wheat. (U.S., 392).

"When a statute specifies the effect (of a viola-

tion) of a certain provision, courts will presume

that all of the effects intended by the lawmaker are

stated."

Sutherland on Stat. Const., Sec. 327.

"Where a statute specifies the effect of a certain

provision, other effects are to be held excluded."

Endlich on Interpretation of Stats., Sec. 397.

The law seems to be well settled that where a statute

creates a new offense, and denounces the penalty, or

gives a new right and declares the remedy, the punish-
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ment or the remedy can only be that which the statute

prescribes.

Farmers etc. National Bank vs. Dearing, 91 U.

s., 32;

Barbet vs. National Bank, 98 U. S., 558;

Bird vs. Dennison, 7 Cal., 308;

Behan vs. The People, 17 N. Y., 517;

Pratt vs. Short, 79 N. Y., 437, 445;

Perkins vs. Thornburg, 10 Cal., 190;

National Bank vs. Mattheivs, 98 U. S., 621, 627;

Oates vs. National Bank, 100 U. S., 239;

Fritts vs. Palmer, 132 U. S., 282;

McBroom vs. Scottish Investment Co., 153 U.

S-, 323-

The principle involved in this case, we contend, is

similar to that involved in those cases in which the

national banks have been held entitled to recover upon

securities taken in the course of actual business, but in

violation of the provisions of the Act of Congress creat-

ing them.

Says the Supreme Court of the United States in the

case of National Bank vs. Mattheivs, supra, at page

627:

''The statute does not declare such a security void.

// is silent upon the subject. If Congress so meant

it would have been easy to say so; and it is hardly

to be believed that this would not have been done

instead of leaving the question to be settled by the
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uncertain result of litigation and judicial decision."

(Italics ours.)

Surely a condition analagous to the case at bar, where

if Congress in the provisions of Section 452 had in-

cluded a phrase that "any such purchase should be

void," we would not be left to the uncertainty shown

by the judicial decisions upon this point, where the

courts of last resort of two States and of this Circuit

Court of Appeals are at war with each other upon this

point.

So in the case of Oates vs. National Bank, 100 U. S.,

239, 249, where one of the questions was whether a

bank could be deemed a bona fide holder of a note,

having received it under a contract which in its execu-

tion involved a violation of the usury laws of the State,

the Supreme Court further say:

"The statute under which the bank was organ-

ized, known as the National Banking Act, does not

declare the contract under which the usurious in-

terest is paid to be void. It denounces no penalty

other than a forfeiture of the interest which the

note or bill carries, giving to the debtor the right

to sue for and recover twice the amount of interest

so paid. // we should declare the contract of in-

dorsement void, and consequently that no right of

action passed to the bank, on the note transferred as

collateral security AN ADDITIONAL PENALTY WOULD
THUS BE ADDED BEYOND THOSE IMPOSED BY THE
LAW ITSELF." (Italics ours.)
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The case of Fritts vs. Palmer, 132 U. S., 282, is one

of another line of analagous cases wherein the statute

has declared a penalty for non-compliance with certain

provisions thereof relative to foreign corporations, and

we think is in principle strongly in point.

There the question was whether a deed for real estate

in Colorado made to a Missouri corporation organized

to do business in the former State, but which had not

filed in the office of the Secretary of State its articles

of incorporation, was absolutely void, passing no title

to the grantee. The statutes of Colorado had provided

that no foreign corporation should purchase or hold

real estate in the State unless in the manner provided by

the Colorado laws, and further provided that upon fail-

ure to comply with the provisions relative to the filing

of its articles, that each stockholder and officer should

be liable jointly and severally on all contracts of the

company while it was so in default.

The Supreme Court of the United States construing

this section, said:

"The constitution and laws of Colorado, it should

be observed, do not prohibit foreign corporations

altogether from purchasing or holding real estate

within its limits. They do not declare absolutely or

wholly void as to all persons, and for every purpose,

a conveyance of real estate to a foreign corporation

which had not previously done what is required he-

fore it can rightfully carry on business in the State.

Nor do they declare that the title to such property
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shall remain in the grantor despite his conveyance.

So far as we are aware, the only penalty imposed by

the statutes of Colorado upon a foreign corporation

carrying on business in the State before acquiring the

right to do so, is found in Section 262 of the same

chapter. . . . The fair implication is that, in the

judgment of the legislature of Colorado, this penalty

was ample to effect the object of the statutes pre-

scribing the terms upon which foreign corporations

might do business in that State. It is not for the

judiciary at the instance of or for the benefit of pri-

vate parties claiming under deeds executed by the

person who had previously conveyed to the corpo-

ration, according to the forms prescribed for pass-

ing title, to real estate, for the benefit of such par-

ties, the estate thus conveyed to the corporation and

by it conveyed to others."

And in these cases, the Supreme Court of the United

States holds in line with the alien cases, that only the

government can take advantage of the violation of the

statute.

See the case of National Bank vs. Matthews, supra,

where it was said:

''Where a corporation is incompetent by its char-

ter to take a title to real estate, a conveyance to it is

not void, but only voidable, AND THE SOVEREIGN

ALONE CAN OBJECT. IT IS VALID UNLESS ASSAILED

IN A DIRECT PROCEEDING INSTITUTED FOR THAT
PURPOSE."
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See also:

Fritts vs. Palmer, 132 U. S., 291
;

Reynolds vs. Crawfordsville Bank, 112 U. S.,

405,412.

And in the case of National Bank vs. Whitney, 103

U. S., 99, 103, a case which involved the validity of a

mortgage to a national bank to secure future advances

to the mortgagor, the right of the bank to enforce the

mortgage was sustained upon the principles announced

in National Bank vs. Mattheus, supra, the Supreme

Court saying:

"Whatever objection there may be to it as security

for such advances, frofn the prohibitory provisions

of the statute, the objection can only be urged by

the government."

Upon an examination of the cases from the Land

Office cited in the opinion herein and an analy-

sis of them, it will be found 'that the facts of

most of these cases are with reference to parties who

get their pay for their services directly from the

United States. One {Muller vs. Coleman, 18 L. D.)

is a case from New Mexico, where the party was a

deputy surveyor (not a deputy mineral surveyor), re-

ceiving his salary from the United States. Another was

that of a clerk in the Land Office in Washington {In

re McMicken, 11 L. D., 96), receiving his pay direct

from the United States. Another was a case of a sur-
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veyor general from Montana {In re Neill, 24 L. D.,

393) ,
paid by the United States, while Floyd vs. Mont-

gomery (26 L. D.), was the case of a deputy min-

eral surveyor, one Smith, who was interested in the

location from its inception to the extent of one-sixth,

and was the surveyor who made the survey and

the report on the value of the exploratory work.

Nevertheless, the contestants were beaten and the patent

was issued to the associates of Smith upon a contest

wherein the United States was a party and the name of

Smith was eliminated from the same.

Therefore, it will be seen that the judgment here is a

much harder one as against us than was rendered in

that case, where the United States was a party. That is,

innocent parties to the transaction were not punished

in anywise by the United States. While here, the in-

nocent parties are punished by this Court assuming that

the United States is a party and that "office found" has

been exercised against them.

This Court holds that a location made by a deputy

mineral surveyor is void. If a deputy mineral surveyor

located indirectly, it would be void. If he located in

some one else's name it would be void, and yet innocent

purchasers would not be aware of the fact either that

there was a deputy mineral surveyor locating in his own

name or under cover. The result would be the same.

The location would be void according to the opinion

of this Court. While if the magnanimous rule of

"office found" was invoked by the Court, the United
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States could punish the wrongdoer finding him in pos-

session of the property. But it would refuse to punish

where the parties were innocent purchasers or acted as

the mineral surveyor did here, from the best of motives

to limit his previously acquired location to the legal

twenty acres.

In this respect we call the attention of the Court to

a condition that is shown by the facts of this case in re-

lation to another case pending before this Court, that

of Chambers vs. Eadie, No. 1595.

Whittren, the deputy mineral surveyor, before he be-

came such official, on the first day of January, 1902,

made a location, by marking on the ground and making

a discovery. In so marking his boundaries he included

therein a fraction over twenty acres. Thereafter in

April of the same year, he conveyed to one Chambers,

a half interest in the location. Later discovering an ex-

cess in his area of a fraction of an acre, Whittren, who

had in the meantime become a deputy mineral surveyor,

drew in his lines and unfortunately left the discovery

hole outside. Chambers knows nothing of this. Whit-

tren then makes another discovery within the adjusted

lines, and thereafter makes a conveyance of an interest

to one Eadie. Subsequently they both lease to Waskey

and others, who spend a large sum of money in explora-

tion work and in the development of the pay streak.

Their work is then stopped by this litigation. Here we

have innocent people (one of them at least a grantee

prior to the change in the lines of the location, and
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prior to the adoption by Whittren of his official duties)

cut off in their rights by an action wherein the United

States has not been made a party. We submit that the

law never contemplated such a condition and its exist-

ence tends to show the error of the opinion of this

Court holding that such a location is void in a pro-

ceeding between two contesting locators alone, seeking

only to establish a possessory right to the ground and

not involving in any way their ultimate right to a pat-

ent thereto.

We respectfully urge that for the reasons stated we

be given an opportunity to more fully present these

points entirely overlooked by this Court in its opinion,

and therefore ask a rehearing of the case.

IRA D. ORTON,
O. D. COCHRAN,
F. E. FULLER,

Attorneys for Plaintiffs in Error.

CAMPBELL, METSON, DREW, OATMAN
& MACKENZIE, and

E. H. RYAN,
Of Counsel.
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ORAL ARGUMENT OF MR. WILLIAM H.

METSON
IN OPPOSITION TO MOTION TO SEND DOWN MANDATE

FORTHWITH.

Mr. Metson—May it please the Court, this pro-

ceeding was precipitated by a motion to send down

the mandate forthwith. Your opinion was filed on

the 3rd of May, and under the rules we would have

to the 2nd of June within which to prepare and file

our petition for rehearing.

Owing to the limited time we have had and the

stress of many matters under which we have been la-

boring I am compelled to apologize for the manner

of presentation of the question. When the Court ren-

ders an opinion I believe that counsel should not at-

tempt to change its views unless an opportunity has



been given for a thorough study of the cases and the

principles involved and a conclusion therefrom that

error exists which has been overlooked. I am sincerely

of the opinion that a vital question of law has been over-

looked in this case, and therefore ask that your Honors

will not deem me guilty of being too pertinacious in

this matter; and in view of the conditions, will pardon

me for the crudeness of its presentation. The facts are

these:

A Mr. Whittren, prior to 1902, in fact in 1901, looked

over some mining ground in the Nome District, Alaska,

which was located, and on the ist day of January, 1902,

the ground being then open he located it and put up

some stakes including a piece of ground covering a

fraction over 20 acres. He made a discovery of gold

within this area of ground.

This Court found there was a valid location by

Whittren and that it should prevail against our oppo-

nents here, were it not for the fact that Whittren after-

wards, in November, 1903, re-marked the ground, at

a time when he was a Deputy United States Mineral

Surveyor. That is, in the first instance, when he lo-

cated he was qualified; later he became disqualified if

at all, by reason of becoming a Deputy United States

Mineral Surveyor.

When in November, 1903, Whittren found that he

had included a fraction over 20 acres, he drew in his

lines and in so doing left out the discovery hole, which

was on this fraction. At that time he had made no
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other discovery. And in this connection it must be re-

membered that no discovery shaft or posted notice is

required in Alaska.

But passing that, our contentions are first with refer-

ence to the proper definition of the word "purchase,"

in Section 452 of the Revised Statutes, and the con-

struction placed upon that section by this Court. That

is to say, we assert that the Court has added something

by way of construction to the statute and has placed an

additional penalty upon us further than that imposed

by the statute iself. Secondly, and what is of vital im-

portance to us, we claim that the Court has applied to

us the doctrine of "ofiice found" in a case wherein

the United States is not a party and fortifies its opinion

by a citation only of cases wherein the United States has

been a party. Admitting everything that is found by

the Court in its opinion herein relative to the con-

struction placed by it upon the statute, it should not

have applied the doctrine of "office found" upon such

construction and brought the sovereign into this case to

our destruction. Therein the Court exceeded its juris-

diction. This is not a proper case for the exercise of

"ofiice found."

To illustrate, may it please the Court: Here are a

number of us, innocent people; we are grantees of this

man Whittren. There is now pending in this Court

the case of Eadie vs. Chambers, No. 1595, which your

Honors are considering, and wherein Chambers claims

that he became possessed of a one-half interest in the
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You will remember that in January, 1902, our loca-

tion was made, when Whittren was qualified, and your

Honors say he made a valid location. In April of

that same year, 1902, and while he was still qualified,

he deeded to Chambers, and the controversy arising out

of said conveyance is now before the Court.

Subsequently, and after becoming a United States

Deputy JVIineral Surveyor, Whittren conveyed to

Eadie. No notice was upon the record anywhere that

Whittren was disqualified. Eadie had no knowledge

so far as this record discloses, that he was disqualified,

assuming that to be a fact. Then in step Waskey and

Crabtree. Eadie and Whittren both deed to Waskey

and Crabtree.

Here is a state of affairs concerning people who are

absolutely innocent. Whittren, so far as drawing in his

lines was concerned, was innocent. Desiring to com-

ply strictly with the laws of the United States and

without any intention of abandoning his claim, this

Court holds he placed himself outside the law in so

doing. These other people had no means or knowledge

of knowing that Whittren was disqualified. They were

his grantees. So far as Chambers is concerned, Whit-

tren was not disqualified, for he was not a deputy min-

eral surveyor when he located first or when he con-

veyed to Chambers. There is nothing in the record to

show that Chambers agreed to this drawing in of the

lines and cutting out of the discovery point, or that he
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ratified in any way what had been done by Mr.

Whittren.

The Court has said this location is absolutely void.

And why? Because there is some prohibition in the

statute, Section 452, to this effect that,

—

"The officers, clerks and employees in the Gen-

eral Land Office are prohibited from purchasing or

becoming interested in the purchase of any of the

public lands, and any person who violates this sec-

tion shall forthwith be removed from his office."

Here is a section containing a penalty, that any per-

son who violates this section shall forthivith be re-

moved from his office. This Court goes further and

says that our location is absolutely void because of the

fact that when we made our second discovery (al-

though our second discovery is prior in point of time

to our antagonist's) the locator was a deputy mineral

surveyor.

I want to say a word with relation to a case cited by

the Court in its opinion and depending upon quali-

fication. That is, a case concerning a location made by

a Deputy United States Mineral Surveyor and which

has been decided by the Supreme Court of Utah

against the mineral surveyor. That is the case of

Lavignino vs. Uhlig, 71 Pac, 1046. That case was,

however, a patent case wherein the United States was a

party. The contesting party had to make good as
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The United States was there, exercising its doctrine of

"office found," as it had the right to do, and as it would

have done in the case of an alien, decided that the

United States Mineral Surveyor could not take title.

This case went to the Supreme Court of the United

States," and indicating that this is a question of some

moment, and one that is open to debate, the Supreme

Court of the United States in that case did not pass up-

on the point, although it was presented there fairly.

The opinion shows they considered it somewhat, but

stated they would not decide it at that time, there being

another point decisive of the case.

On the other hand we have the case of Hand vs.

Cookf wherein the Supreme Court of Nevada holds

that a Deputy United States Mineral Surveyor is not

disqualified to make a mineral location. Two Supreme

Courts are thus absolutely opposed to each other on

the proposition.

In this regard allow me to cite to you "Cosiigan on

Mining haw'' a very late work, discussing these two

cases. Speaking of Lavignino vs. Uhlig, at page 170,

paragraph 48, the author says:

"This is but a State decision, for the United States

Supreme Court, when the case came before it,

avoided the point by basing the decision on the

1 Billings vs. Aspen Mining S. Co., 52 Fed., 251.

2 198 U. S.. 443.

3 92 Pac, 1.



ground that the land was not open to location. The
whole tenor of the Utah decision is that the location

by the mineral surveyor is absolutely void, whereas

the protection of intiocent purchasers requires that

a rule like that applicable to locations by aliens be

applied. It is upon this ground only that a recent

Nevada decision upholding a location by a deputy

mineral surveyor can be supported. While the

Court seems to have been in error in the last-men-

tioned case in saying that Deputy United States

Mineral Surveyors are not covered by the above-

mentioned statute, nobody but the Government
could possibly object to a location by a deputv

mineral surveyor, and the Court was therefore right

in its decision, but erred in the reason given for it."

Here is a non-partisan argument in favor of the doc-

trine for which I contend. Of course, being a partisan,

it is possible my own feeling might enter into my con-

struction of the law, but Professor Costigan wrote that

as a criticism on both of those cases, and arrived at his

conclusion w^ith reference to the Supreme Court of

the United States in Lavignino vs. Uhlig, to which I

have referred your Honors.

Therefore, I suggest to your Honors that, if I am
able to raise any doubt in your minds upon further re-

flection on this point, that then it is a proper case for

certification of the question to the United States Su-

preme Court. If there ever was a case that would ap-

peal to equity and to a sense of common justice this is

that case. We urge that we should be given an oppor-
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tunity in a proper proceeding to have decided as be-

tween us and the United States, the validity of our loca-

tion on this question of disqualification, and this right

we contend has been denied us in this case.

If this Court is doubtful of our rights, we feel that

the equities are so strong in our favor that such a cer-

tification should in justice be made.

Now then, may it please the Court, we are prohibited

from what? The officers, clerks and employees of the

General Land Office are prohibited from purchasing or

becoming interested in the purchase of any of the pub-

lic lands. This Court says if the statute says prohibit

that it means prohibit. Grant you that. But what does

the Supreme Court of the United States say about an

analogous prohibition?

The case of McMichael vs. Murphy, 197 U. S., 304,

concerned the construction of the Indian Appropriation

Act. The Act of Congress provided that certain Indian

lands or reservations be thrown open for settlement at

a certain hour on a day named upon the proclamation

of the President. The proclamation of the President

stated that any one going on said lands prior to that

time for purposes of settlement would initiate no right

to any of the lands. In other words that they would

be mere interlopers.

I wish to read this part of the proclamation particu-

larly, and am reading from page 310 of the opinion in

the case:



"By virtue of the authority vested in him by Acts

of Congress, particularly by the Indian Appropria-

tion Act of March 2, 1889, etc., the President by a

proclamation dated March 23, 1889, declared that

certain lands theretofore obtained from Indians

(among which were those in dispute) would 'at

and after the hour of twelve o'clock, noon, of the

twenty-second day of April next, and not before, be

open for settlement, under the terms of, and subject

to, all the conditions, limitations and restrictions,'

contained in the above act and in the laws of the

United States applicable thereto. That Proclama-

tion contains the following clause: 'Warning is

hereby again expressly given, that no person en-

tering upon, and occupying said lands before said

hour of twelve o'clock, noon, of the twenty-second

day of April, A. D. eighteen hundred and eighty

nine, hereinbefore fixed, will ever be permitted to

enter any of said lands or acquire any rights thereto;

and that the officers of the United States ivill be re-

quired to strictly enforce the provision of the act of

Congress to the above effect.'

"

Here we have language which is far more strong in

the intendment carried by it than the language which

is construed by this Court in the case at bar. And what

does the Supreme Court do with reference to such

prohibition? The facts are these:

White entered upon the land in direct violation of

the Act and the Proclamation of the President, before

the houj- fixed. He selected a piece of land, and en-
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tered it in the General Land Office. Afterwards a

man named McMichael went upon the ground and

White came along and put him off. McMichael then

entered a contest in the Land Office against White.

In this case the United States was an ever present liti-

gant, there at all times exercising its function and its

power as a sovereign upon ''office found." What did

the Supreme Court of the United States hold?

The Supreme Court held in that case that no one

could question the entry of Mr. White, notwithstanding

the language of the Act of Congress and the Proclama-

tion of the President, save and except the United States,

and any one entering upon the land and trying to make

an entry of it in the Land Office had no rights, as the

United States had first to act in the premises.

Now then, may it please the Court, there is another

line of decisions that I want to refer to, and that is

to those arising under the National Banking Act.'*

The leading case in this regard covering the proposi-

tion, is that of the National Bank vs. Mattheivs, found

in 98 U. S., 621, 627.

The Court will remember that the National Banking

Act provided that such Banking Association might

purchase, hold and convey real estate for certain pur-

poses and for no others; and provided for obtaining the

land under judgment, obtaining the land for past loans,

obtaining land for past debts, and obtaining lands for

their own bank uses and in no other way.

4 Sections 5136 and 5137, R. S. U. S.
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Notwithstanding this inhibition this particular Na-

tional Bank took a mortgage upon land for future ad-

vances, the power to do which was attacked in pro-

ceedings brought by other creditors, and the Supreme

Court held that it was the privilege of the United States

alone to attack the bank; that notwithstanding the inhi-

bition aaginst taking the land for any other purposes

than those specified in the Act, the taking was not void

and that no third party could attack it.

Following this case of the National Bank vs. Mat-

thews, is a complete line of authorities along the same

lines, and holding to the same effect. That is, that the

sovereign alone can complain.^

There is also another line of cases, ^ if your Honors

please, wherein by statute, foreign corporations are for-

bidden to do business in a State or to take or hold real

estate until they had complied with certain require-

ments of the statute. Principal among these cases is

one often cited in the books, and going up to the Su-

preme Court of the United States from the State of

Colorado, that of Fritts vs. Palmer}^^-

It appears from the facts of the case of Fritts vs.

Palmer that the question involved was whether a deed

for real estate in Colorado made to a Missouri corpora-

5 National Bank vs. Whitney, 103 U. S., 102-3.

Oates vs. National Bank, 100 U. S., 239, 249.

Reynolds vs. Bank, 112 U. S., 405.

6 Fritts vs. Palmer, 132 U. S., 282.

Seymour vs. Slide, 153 U. S., 523.

6V2 132 U. S., 282.
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tion organized to do business in the former state, which

had not filed in the office of the Secretary of State its

articles of incorporation, was absolutely void, passing

no title to the grantee.

There was a direct inhibition in the State statute

against any corporation holding or possessing real es-

tate in any way, unless it should proceed in the man-

ner provided. This grant was made, however, to the

corporation and the title thereto was attacked on the

ground the conveyance was void. The Colorado court

held the conveyance void.

The case went to the Supreme Court of the United

States, and that court held that the conveyance was not

void, that while it was in violation of the statute, it

could only be attacked by the sovereign power. That

I contend is the law that should be laid down in this

case.

May it please the Court, look where the present de-

cision will lead to. If I, being a United States Min-

eral Surveyor, make a location directly, it is void. At

whose instance? At everybody's instance. No one

knows that I am a United States Deputy Mineral Sur-

veyor unless he examines the records in the Land Office

first. There is nothing to show it upon the face of my
notice and I am not required to record a notice under

the Alaska law.^ I simply post upon the ground cer-

tain monuments and claim the ground. Who is to know

7 Sturtevant vs. Vogql, 167 Fed., 448 (1909),
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that I am a Deputy United States Mineral Surveyor?

Do your Honors think this last is a proper case for

the exercise of the doctrine of "office found," admitting

that the government has intended to punish the viola-

tion of the statute by both loss of location and of em-

ployment? I do not think that the United States would

do anything so inequitable and unjust as to punish a

man who is trying to comply with the law. Whittren

had no intention of yielding back his location when he

drew in his lines, and if he had retained the first monu-

menting of the ground he would have been protected

by the law. If Mr. Halla had come along in 1904 and

located across him, the government would have said to

the latter, "It is true that Mr. Whittren was disquali-

" fied when you entered but this was a valid location

" when he first made it; he made it in good faith; he

" overestimated the area, but the area can be cut down
" at such place and in such way as he may choose, and

" not as you may designate."

This was said in the case of Price vs. Mcintosh ^ by

this Court, and again in the case of Zimmerman vs.

Funchion.^ Therefore, I believe, may it please the

Court, that the doctrine of "office found" is for the

protection of innocent parties, and I have illustrated

wherein the innocent will not be protected in this case

unless that be so.

I neglected to call the Court's attention to another

8 121 Fed., p. 716.

9 161 Fed., p. 859.
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line of cases where corporations are prohibited from

acquiring more real property than is necessary to carry

on their business. The Supreme Court of the United

States has held that where a corporation violates such

a statute, that fact can not be collaterally attacked by

private individuals, but the State alone can complain/*^

There are therefore four different lines of cases in-

volving the principle we contend for herein, to wit, the

alien cases, the National Bank cases, the corporation

cases and those cases where the government has thrown

open the public lands to entry on a day certain under

strict prohibition of loss of all right to acquire the land

by earlier entry.

I have only heretofore cited the decisions of the Su-

preme Court of the United States upon this point, but

this principle has been recognized and followed closely

by your Honors notably in the case of JVeber vs. Spo-

kane Bank, etc., 64 Fed., 208,^^ and Waterbury vs. Mc-

lOCowell vs. Springs Co.. 100 U. S., 55;

Jones vs. Habersham, 107 U. S., 74;

Blair vs. City of Chicago, 201 U. S.. 400, 450-1.

11 "The tendency of all the decisions has been to refer to the general

government the power to deal with all violations of the National

Banking Act, and to hold that acts done without the scope of the

prescribed powers of the bank, or in violation of the express terms

of the statute for their guidance, are not void, but are voidable only."
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Kinnon, 146 Fed., 737-9, and by the other circuit courts

of appeal and courts of last resort of the States/"

The case of Sanders vs. Thornton/-'^^^ a decision of the

Circuit Court of Appeals for the Eighth Circuit, is

much in point. There a citizen of the United States

had purchased lands on the domain of the Cherokee

nation, in violation of the law. But it was held that

that fact did not render his title to such lands void, at

the instance of a member of the Cherokee nation claim-

ing the lands to be his; that only the government of the

United States or the Cherokee nation had the right to

question his possession.

Suppose I proceed in another way to acquire a loca-

tion. I hire a man and say to him, "White, there is a

piece of ground out there, go out and locate it; make a

discovery and monument it, and you do it for me in

your name." He is willing to do it and makes the loca-

12 Dunlap vs. Mercer, 156 Fed., 545;

Sanders vs. Thornton, 97 Fed., 863;

Blodgett vs. Lanyon Zinc Co., 120 Fed., 893;

Brown vs. Schlerer, 118 Fed., 987;

Ledebuhr vs. Wisconsin Trust Co., 88 N. W., 607, 9;

Meyers vs. Campbell, 44 At!., 863.

"The general rule that an illegal contract is void and unenforceable

is, however, not without exception. It is qualified by the exception

that where a contract is not evil in itself, and its invalidity is not de-

nounced as a penalty by the express terms of or by rational implica-

tion from the language of the statute which it violates, and that

statute prescribes other specific penalties, it is not the province of

the courts to do so, and they will not thus affix an additional penalty

not directed by the lawmaking power." Dunlap vs. Mercer, 156

Fed., 545, 555.

12% 97 Fed., 863.
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tion. No notice is conveyed to the world that White

is doing that for me. If it is void because I do it di-

rectly, the construction of the statute makes it absolutely

void if I do it indirectly under the guise of another's

name. There is absolutely no protection whatever to

innocent parties under the Court's consideration of the

statute.

Expunge the word "purchase" from this section and

insert the word "locate," and we have the same condi-

tion of affairs with reference to aliens. Why is the rule

I contend for invoked in favor of aliens, where the

statute says that only citizens of the United States may

locate?

Under a line of authorities ^'^ that can not be contro-

verted—they are so strong and so many—it is fully set-

tled that only the United States can take action against

the alien. And why? I can best illustrate by taking a

supposititious case. A man, say John Jones, comes on

the public lands. He marks out a piece of ground with

his monuments and makes a discovery. Who knows

that he is an alien? That fact may be locked in his

own breast. He may be without relatives or friends,

and concealing from the entire world that he is an alien.

13 McKinley Creek Mining Co. vs. Alaska United M. Co., 183 U. S.,

563;

Manuel vs. Wulff. 152 U. S., 505;

Shea vs. Nilima, 133 Fed., 209, 215;

Tornanses vs. Melsing, 109 Fed., 711;

Billings vs. Aspen M. & S. Co., 51 Fed., 338;

Lone Jack M. Co. vs. Megginson, 82 Fed., 89.
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He conveys to another. Are his grantees to be denied

the property that they buy in good faith? Or is it not

intended as a protection to the great majority of the

people that the power of questioning the validity of the

location is only to be exerted by the United States in a

proper case?

Now as to the punishment, what does the statute say?

"Any person who violates this section shall forthwith

be removed from his office." May it please the Court

is not that the punishment fixed—that he shall be

"forthwith removed from his office''— Is not that con-

clusive from the line of cases that I have cited with

reference to the National Banks, the corporations and

the cases concerning the opening up of the public lands

by proclamation of the President designating the time

and day on which said lands shall become open and not

sooner under penalty of forfeiture of right to complete

the entry?

The same inhibition clearly existed in the case of

McMichael vs. Murphy which I have cited to the

Court, where White expressly violated the Indian Res-

ervation Act and entered the land before it was open

for settlement. The idea of forfeiture of right could

not be more plainly expressed than it was expressed in

the President's proclamation, and yet White was not

punished until "office found."

But this case provides a punishment for the viola-

tion of the statute, other than a forfeiture of the lands,
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which makes the fact to my mind still more apparent,

that Congress did not intend to deprive the individuals

locating in violation of the statute, of both their places

and their locations.

This case involves a forfeiture of office. According

to the Court in its opinion it involves also a forfeiture

of the location. It is therefore a penal law and should

be strictly construed.

"That penal laws are to be construed strictly" (said

Chief Justice Marshall), "is perhaps not much older

than construction itself."
^*

But passing this point for a moment, 1 would like to

distinguish the case of Prosser vs. Finn -^^ upon which

this Court based its opinion in part, from the case here.

There the United States exercised "office found"

against Prosser. The case arose from this state of af-

fairs:—Prosser was a special agent in the United States

Surveyor's Office; he made a timber land entry. Upon

a contest in the United States Land Office he lost his

entry. There was a forum having the power "to hear

and determine" his right to purchase the lands and it

did determine the contest against him. The land thus

being declared by the judgment of the Land Office open

for settlement, Mr. Finn entered the ground, and after

Finn obtained a patent thereto Prosser sued him, and

the case went through various courts to the Supreme

"United States vs. Wiltberger, 5 Wheat. (U. S.), 95.

15 208 U. S., 67.
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Court of the United States. That Court held, and

properly so, that Prosser had no standing there; patent

had gone to Finn; Prosser had had his day in Court in

the Land Office, in a forum where the United States

was an ever present litigant, and wherein it had the

right to exercise "office found," and it had exercised

that right adversely to him.

Therefore, I do not believe, may it please the Court,

that Prosser vs. Finn is exactly in point as against us

here. We can go the full extent of Prosser vs. Finn

and not be injured. But I want this Court to go one

step further, and that is, to send this case to a proper

forum in a proper proceeding to decide upon the ques-

tion of the validity of this location as against the United

States.

This is not a proceeding wherein the United States

is a party; we are not here applying for a patent; there

is no contest here upon an application to purchase the

land. The United States is not a party as it was in

Prosser vs. Finn in the Land Office, and therefore the

doctrine of "office found" applied here is premature

because we have not reached that point as yet.

Section 452 provides that the officers, clerks and em-

ployees of the General Land Office are prohibited from

purchasing.

Now, may it please the Court, we are not purchasing

this ground, we are not applying to purchase the

ground. The word purchase in this statute comes down



20

to US from that act of 1812,^^ and it means in the ordi-

nary acceptance of the word, to buy the land. It does

not mean the grant of the right to occupy and possess

the lands acquired by the acts of location. I contend

that it means this:

If we go into the United States Land Office and

enter this land for patent and are ready to pay the price

asked per acre by the statute, that then the government

can in the exercise of "office found" question our right

to make the purchase under the prohibition of the

statute. And that until it does so exercise the right or

by quo u-arranto or other proceeding raise the question

of our right to hold the office of deputy mineral sur-

veyor, on the ground of a violation of the statute, no

private individual can question our location.

In Kohl vs. The United States, 91 U. S., 367, 375,

the Supreme Court of the United States said

:

"It is true the words 'to purchase' might be con-

strued as including the power to acquire by con-

demnation; for technically, purchase includes all

modes of acquisition other than that of descent. But

generally in statutes as in common use, the word is

employed in a sense not technical, only as meaning

acquisition by contract between the parties, without

governmental interference."

"If it (the word purchase) was employed in the

technical sense, then it is very clear that the legisla-

ture intended to tax the land in question, provided

16 2 U. S. Stats., 716, Sec. 10. '
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it possessed such power. On the other hand, if it

was employed in the sense as used and understood

in common parlance, or in the popular sense, then

it is very clear the legislature did not intend to im-

pose the tax. In which sense then was the word

employed? A fundamental rule found in all the

books, and by which the courts have ever been gov-

erned in the construction of statutes, that, in the

absence of anything clearly showing the contrary

intention, the words of a statute are to be construed

according to their ordinary and popular meaning

and use, furnishes a ready answer. 'The words of

a statute,' says Mr. Dwarris, 'are to be taken in

their ordinary and familiar signification and im-

port, and regard is to be had to their general and

proper use; for jus et norma loquendi is governed

by usage; and the meaning of words spoken or writ-

ten, ought to be allowed as it has constantly been

taken: "loquendum est ut vulgus?" But if the

usage has been to construe the words of a statute

contrary to their obvious meaning by the vulgar

tongue, and the common acceptation of terms, such

usage must not be regarded; it being rather, say the

books, an oppression of those concerned (to force

upon them a conventional meaning), than a con-

struction of the statute. And, though, where the

words of the statute are doubtful, general usage may
be called to explain them, for optimus legum inter-

pres est consuetudo, usages that can control the

words of an act of parliament must be universal, and

not the usage of any particular place.' Potter's

Dwarris, 193. The words of the above learned

author, stating a rule which is as true and applicable



22

as it was when he wrote them, are enough upon

this point. They establish that the word here is to

be taken according to its ordinary and familiar

signification and import, and not in any technical

and unfamiliar sense, which is also the rule pre-

scribed by the statute."

Farrington vs. Wilson 29 Wis., 383, 392.

In that case a statute provided that the property of

all Indians who were not citizens should be exempt

from taxation, except lands held by them by purchase,

and the Court held that by the term purchase was meant

the acquisition of lands for a valuable consideration.

These authorities show clearly that purchase means

the payment of money and nothing else. And we are

not purchasers, we are locators and the time is not yet

ripe for the government to question our location, un-

less it do so indirectly as I have suggested by quo u-ar-

ranto proceedings.

Before I return to the point that the statute expresses

but one penalt\", I would like to call the attention of

the Court to the facts of the case of Floyd vs. Mont-

gomery, 26 L. D., 122, which your Honors have cited

as authority against us.

In that case there was a location made in the name

of three men. This location was for the benefit, as a

matter of fact, of six men, one of whom was Smith, a

deputy United States Mineral Surveyor. The land

went to purchase, and a certificate of purchase was
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issued for this piece of mining land in the name of

these six men, Smith getting one-sixth of it. A num-

ber of contests were filed. I think there were nine or

ten of them, and the Land Office finally held that Smith

was a Deputy United States Mineral Surveyor; that

he had known the conditions upon which this ground

went to purchase and upon which a certificate of pur-

chase was issued and that he was not entitled to any

interest therein. But the Land Office did not give the

location to the contesting parties in the case. It said,

"No; iji'e 'will eliminate Smith. He has no right to a

certificate of purchase, but we w^ill issue this patent to

the other five men." And they did issue the patent for

the whole claim to the others and eliminated Smith

from the patent.

That is the way we assume the government would

proceed in this case if it proceeded at all, possibly

against Whittren but surely in favor of Chambers,

Eadie and Waskey, the men who spent their money,

time and labor in developing this claim and who found

the pay streak and opened up that ground.

Now to return to a consideration of the statute as to

the penalty. I contend that loss of employment is the

only punishment; and that where the liability imposed

by Congress is the loss of employment, this Court must

presume that Congress deemed that sufficient to insure

an observance of the limitation imposed upon the per-

sons mentioned in said section, in the exercise of the
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statutory right to make a location of the public lands

conferred upon them by Congress. If it can be said at

all that such section was meant to cover the making

of a location and the securing only of the possessory

right thereto, which I do not admit.

In going outside of the language of the Statute, in a

case where the United States is not a party, and holding

the location absolutely void, as against both Whittren

and his grantees, I contend the Court has exceeded its

jurisdiction and added an additional punishment.

"On what principle could this Court add another

to the penalties declared by the law itself?"

De Wolf \s. Johnson, lo Wheat. (U. S.), 392.

"When a statute specifies the effect (of a viola-

tion) of a certain provision, courts will presume

that all of the effects intended by the lawmaker are

stated."

Sutherland on Stat. Const., Sec. 327.

f
"Where a statute specifies the effect of a certain

provision, other effects are to be held excluded."

Endlich on Interpretation of Stats., Sec. 397.

The law seems to be well settled that where a statute

creates a new offense, and denounces the penalty, or

gives a new right and declares the remedy, the punish-

ment or the remedy can only be that which the statute

prescribes.
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I cite to the Court the following authorities on this

point:

Farmers, etc., National Bank vs. D earing, 91

U.S., 32;

Barnet vs. National Bank, 98 U. S., 558;

Bird vs. Dennison, 7 Cal., 308;

Behan vs. The People, 17 N. Y., 517;

Pratt vs. Short, 79 N. Y., 437, 445;

Perkins vs. Thornburg, 10 Cal., 190;

National Bank vs. Matthews, 98 U. S., 621, 627;

Oates vs. National Bank, 100 U. S., 239;

Fn7/j vs. Palmer, 132 U. S., 282.

Says the Supreme Court of the United States in the

case of National Bank vs. Matthews:

"The statute does not declare such a security

void. // is silent upon the subject. If Congress so

meant it would have been easy to say so; and it is

hardly to be believed that this would not have been

done instead of leaving the question to be settled

by the uncertain result of litigation and judicial

decision."

I have not distinguished from the line of National

Bank cases cited those arising out of the provision of

the statute which says plainly that said banks shall not

deal in paper carrying over a certain per cent of inter-

est. In discussing that point the Supreme Court, in the

case of Oates vs. National Bank, supra}'^ said:

17 100 U. S., 239, 249.
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"The statute under which the bank was or-

ganized, known as the National Banking Act, does

not declare the contract under which the usurious

interest is paid to be void. It denounces no penalty

other than a forfeiture of the interest which the

note or bill carries, giving to the debtor the right

to sue for and recover twice the amount of interest

so paid. // we should declare the contract of in-

dorsement void, and consequently that no right of

action passed to the Bank, on the note transferred as

collateral security an additional penalty would thus

be added beyond those imposed by the law itself."

But our location, in plain contravention of this prin-

ciple is destroyed in this case, wherein the United

States is not a party. We are subjected to a punishment

outside of the terms of the statute, which expressed

punishment I take it, was intended to apply only to the

surveyor himself (if at all) and that by a removal from

his office.

These are the principal matters, may it please the

Court, which I think have not been considered by your

Honors in your opinion. I trust that I have made my-

self sufficiently clear. I ask your Honors not to send

down this Mandate, but to allow me to file my petition

for a rehearing. If your Honors feel that I am not

clearly wrong in this matter and that I have created

a doubt in your own minds, I have two propositions to

submit. One is that your Honors certify the question

to the Supreme Court of the United States. If, how-

ever, you do not feel inclined to go so far, then allow
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me an opportunity to go to the Supreme Court of the

United States on certiorari and stay the mandate until

then.

I am not here trying to take advantage of adverse

litigants. If I am beaten, I am beaten, I do not want

anything more than the law allows. But I earnestly

feel that I am right upon this question.

Should your Honors consider either of these proposi-

tions, we should be glad to file any such bonds as your

Honors feel is right in the premises with reference to

the dumps on the ground, created by our labor and at

our expense, and existing by reason of our ability and

exploration. We gave such bonds in the lower court

on supersedeas as that court demanded, knowing all the

facts. We are willing to do anything that is fair and

reasonable.

I ask your Honors to give us every opportunity to

present this question, which is, I believe an important

one and not place us entirely out of court until you

feel without a shadow of a doubt that there is abso-

lutely no chance for men in the situation you find us in,

with all the equities in our favor, losing a valuable

property and all our time, labor and money as the re-

sult of an unfortunate mistake.

I thank your Honors.
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ing.

Replying to the petition of plaintiffs in error for

a rehearing in this canse

:

We respectfully submit that equities of parties,

as may possibly appear in other causes—as in Cham-

bers V. Eadie, No. 1595—are not proper for consid-

eration herein, as they are not parties to the record

in this cause. If such were the case, the equities

or facts disclosed by the proofs in cause No. 1517

—

Waske}" et al. v. McNaught et al.—heretofore de-

cided by this Oourt, in which photographs of the con-

dition of the ground at certain periods of time was

shown, demonstrating the rectitude of our position,

as to the failure of the performance of assessment

work on the "Bon Voyage" location is shown, might

be set forth herein.
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Eeplvin^ to the first assertion of plaintiffs in er-

ror that the Government "alone has the power to

question the validity of a location made by one suf-

fering from an alleged disqualification": a. The

United States Statutes declare that the mineral lands

of the United States are open to exploration and

purchase only by citizens of the United States, or by

those who have declared their intention to become

such.

The assertion of plaintiffs in error is met and

refuted by the decision of the United States Su-

preme Court in the case of Billings v. Aspen Min. and

Smelting Co., 52 Fed. 251, partially cited by plain-

tiffs in error, from which we quote more at length

:

"It is true that the mineral lands of the United

States are open to exploration and purchase only by

citizens of the United States, or by those who have

declared their intention to become such ; and had the

objection been taken in the court below that such

citizenship of the plaintiffs had not been shown, it

might, if not obviated, have been fatal. There is,

however, nothing in the record to show that it was

raised below."

"There can be no question, under the provisions

of section 2S19 of the Revised Statutes, that, when

application is made for the issuance of evidence of

title to mining property, it is necessary to show that

the applicant is a citizen of the United States, or has

declared his intention to become such, before a con-

veyance of title can properly issue ; and therefore, as

was held by the Supreme Court in the case just cited,



if a party is seeking to procure the title to mining

property from tlie United States, if taken at the

proper time, the objection of alienage would prevent

the acquirement of title, and such objection may he

made hy anyone adversely interested. In such cases

the sovereign is a party in fact to the proceeding,

which is a direct one for the procurement of title,

and the objection of alienage, no matter by whom
suggested, is based solely upon the right of the Gov-

ernment to interpose the fact of alienage as a bar

to procuring or holding an interest in realty."

"If Wood (the alien) were living, and should by

proceedings in the proper land office or in a court

of competent jurisdiction seek to procure the issu-

ance of a patent as evidence of title, it woidd he open

to anyone claiming an adverse riglit to the property

to show that Wood was an alien, and therefore not

competent to take the title." * * * (Italics ours.)

"But it would not be open to anyone whose title is

derived from Wood to claim on the one hand the

benefit of the conveyance, and on the other to as-

sert its invalidity."

In this cause the objection that Whittren was a

United States Deputy Mineral Surveyor was taken

and pressed in the lower court, and hence we are right

in our position before this Court.

We are unable to detect any force in the conten-

tion of plaintiffs in error, however, that the cause is

analogous to the case of alienage.

In this case we stand upon the law, that there is

an express prohibition against any officer, agent oi.

employee of the Land Department in any manner
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beina^ interested, directly or indirectly, in the pnr-

cliasin.s^ or becoming interested in the purchase of any

of the public lands.

We are very strona^ly moved by the assertion of

counsel for plaintiffs in error in their brief on page

5, that "Our locator did not purchase, nor did he

intend to purchase, this public land." If plaintiffs

in error should prevail by such a course of conduct,

it would be tantamount to an absolute and com-

plete evasion of the law, and a nullification of the

act of Congress in section 452 of the Eevised Stat-

utes of the United States.

To illustrate: A citizen of the United States goes

out on the unexplored, luioccupied lands of the

United States. He discovers mineral ground of

value. This ground he occupies and appropriates.

This occupation and appropriation is the primary,

basic act of purchase ; under it, if properly made, he

is entitled to the entire fruit and product of the

ground so located. He may work, lease, mortgage

or sell as he may desire. The title is in him for all

practical purposes. If he is a United States Deputy

Mineral Surveyor, and the course outlined by coun-

sel for plaintiffs in error is pursued, he might com-

pletely evade the law and nullify its provisions by

not proceeding to patent. Such a course of conduct

is not pennitted by the law. He becomes a purchaser

and interested in the purchase of mineral lands of

the United States when he makes his location, and is

prohibited from so doing by reason of the law.
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Section 452 of the Revised Statutes does not use

the word or term "patent," but it expressly uses the

word "purchase," and says further, "interested di-

rectly or indirectly in the purchase." And further,

it is expressly laid down by the Land Department

in the 11 Land Dec, pa^e 348, that "All officers,

clerks and employees in the offices of the Surveyors-

General, the local Land Offices and the General Land
Office, or any person wherever located, employed

under the supervision of the Commissioner of the

General Land Office, are, during such employment,

prohibited from entering, or becoming interested,

directhj or indirectly, in any of the public lands of

the United States/' (Italics ours.) So it must

necessarily follow from the above that Whittren was

prohibited from even entering on the land in ques-

tion; and the fact that he did not intend to purchase

places him mthin the meaning of the Act more than

if he went on the land with a bona fide intention to

purchase.

We respectfully submit that the question at issue

in this cause, having been repeatedly considered by

the Land Office of the United States, and decided

by them in favor of the position we maintain; and

further, passed upon by the courts of other States,

mostly in favor of our position, and lasth^ the Stat-

ute, section 452, having been expressly considered in

the case of Prosser v. Finn, 208 U. S. 67, by which

the rectitude of our position is maintained; and this,

too, after having had the consideration of section

452, LT. S. Revised Statutes, before them in Lavag-
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nino V. Uhlig;—that the decision of this Honorable

Court is correct, and a rehearing, should be denied.

ELWOOD BRUNER,
J. ALLISON BRUNER,

Attorneys for Defendants in Error.

P. M. BRUNER,
EDWARD LANDE,
JOHN P. ALLEN,

Of Counsel.
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Ill the Circuit Court of tJie United States for the

Western District of Washington, Northern Divi-

sion.

No. 3022.

THE PACIFIC COAST COMPANY (a Corpora-

tion),

Libellant,

vs.

Dredge "SEATTLE/' Her Tackle, Apparel, etc.,

Respondent.

PUGET SOUND BRIDGE AND DREDGING
COMPANY (a Corporation),

Claimant and Appellee,

F. W. BAKER,
Claimant and Appellant.

Order Extending Time to File Record.

Now on this 29th day of May, 1908, upon motion

of Proctors for Claimant and Appellant, and for

sufficient cause appearing, it is ordered that the time

within which the Clerk of this Court shall x^repare,

certify and transmit to the Circuit Court of Appeals,

the transcript of the record upon appeal in this cause,

be, and the same is hereby extended to and includ-

ing the 29th day of Jinie, 1908.

C. H. HANFORD,
Judge.

[Endorsed]: C. C. A. No. 1615. No. 3022. In

the District Court of the United States for the West-

ern District of Washington. The Pacific Cost Com-
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pany vs. Dredge "Seattle" etc., Puget Sound Bridge

& Dredging Company, a Corporation, F. W. Baker.

Order Extending Time to File Record. Filed in

the U. S. District Court, Western Dist. of Washing-

ton. May 29, 1908. R. M. Hopkins, Clerk. W. D.

Covington, Deputy.

No. 1615. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Jun. 27, 1908. F. D.

Monckton, Clerk.

In the District Court of the United States for the

Western District of Washington, Xorthern Divi-

sion.

THE PACIFIC COAST COMPANY (a Corpora-

tion),

Libellant,

vs.

Dredge "SEATTLE," Her Tackle, Apparel, etc.,

Respondent.

PUGET SOUND BRIDGE AND DREDGING
COMPANY (a Corporation),

Claimant and Appellee,

F. W. BAKER,
Claimant and Appellant.
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[Names and Addresses of Counsel of Record.]

COUNSEL.
IRA BRONSON and L>. B. THEFETHEN, Colman

Building, Seattle, A\^asliington,

Proctors for F. W. Baker, Claimant and Ap-

pellant.

BALLINGER, RONALD, BATTLE & TEN-
NANT, Alaska Building, Seattle, Washington,

IRA A. CA^IPBELL, Colinan Building, Seattle,

AVasliington,

JAMES KIEFER, Colman Building, Seattle, Wash-
ington,

Proctors for Puget Sound Bridge and Dredg-

ing Conipany, Claimant and Appellee.

Ill the Distriet Court of the United States for the

Western Distriet of Washington, Northern Divi-

sion.

No. 3022.

THE PACIFIC COAST COMPANY (a Corpora-

tion),

Libellant,

vs.

Dredge "SEATTLE," Iler Tackle, Apparel, etc.,

Respondent.

PUGET SOUND BRIDGE AND DREDGING
COMPANY (a Corporation),

Claimant and Appellee,

F. AY. BAKER,
Claimant and Appellant.
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Statement.

Time of Commencement of Suit.

May 17, 1905.

Names of Parties to Suit.

The Pacific Coast Company, a corporation, libel-

lant.

The Puget Sound Bridge and Dredging Company,

a corporation, claimant and appellee.

F. W. Baker, intervening libellant, claimant and

appellant.

Dates when Pleadings were Filed.

Libel, May 17, 1905.

Intervening libel of F. W. Baker, July 8, 1905.

Amended answer of Puget Sound Bridge & Dredg-

ing Company, Jany. 22, 1906,

Answer of F. W. Baker, as claimant, to libel of

Pacific Coast Co., March 19, 1906.

Proceedings Under Attachment.

Vessel arrested on monition and attachment—no

bail furnished—upon judgment of the Court vendi-

tioni exponas was issued to U. S. Marshal and vessel

sold for $70,150.

Trial.

On June 26, 1906, this cause came on for final hear-

ing and was taken under advisement by Judge C. H.

TIanford. Subsequently this cause was re-referred

to U. S. Commissioner A. C. BoAvman, and came on

for a another final hearing on the Supplemental re-

port of Commissioner Bowman on November 6, 1907.



Puget Sound Bridge and Dredging Company. 5

Reference to Commissioner.

On July 20, 1905, this cause was referred to A. C.

Bowman, Esquire, U. S. Commissioner, to take and

report the testimony ; and on June 2, 1906, the testi-

mony was duly returned l3,y said Commissioner into

Court. On March 25, 1907, this cause was again

referred to U. S. Commissioner A. C. Bowman to

take and report the further testimony, which was re-

turned by said Commissioner on Octoljer 16, 1907.

Decree:

Interlocutory decree, August 30, 1906.

Final decree, November 18, 1907.

Notice of A]opeal.

Notice of appeal filed May 1, 1908.

In the United States Bistriet Court for tJie District

of Washington, Western District, Northern.

Division.

No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The Vessel or Dredge "SEATTLE," her Engines,

Boilers, Tackle, etc.,

Respondent.

F. W. BAKER,
Intervening Libellant.

Intervention of F. W. Baker.

Comes now F. W. Baker, intervening herein as

mortgagee, and for cause of intervention alleges as
follows, to wit:
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1. Tliat on tlie 26tli day of February, 1903, the

clainiant Seattle Bridge Company herein being then

tlie owner of the steam dredge "Seattle," respondent

lierein, for value rer-eived from Alexander Watt,

made, executed and delivered to said Alexander Watt

its three certain promissory notes bearing date Feb-

ruary 26th, 1903, each for the sum of $9,166.66. with

interest at the rate of 6^; per annum from date, pay-

able semi-annually, one of said notes payable in two

years, one of said notes payal)le in three years, and

one of said notes payable in four years from date

thereof.

2. That at the same time and in order to secure

the jDayment of said notes according to the toiuire

thereof the said Seattle Bridge Company made, ex-

ecuted and delivered to the said Alexander Watt a

mortgage upon said steam dredge "Seattle," where-

by the said Seattle Bridge Compan}^ guaranteed,

sold and conveyed to the said Alexander Watt the

said steam dredge "Seattle."

3. That said mortgage was duly acknowledged,

verified, certified and recorded as required by law.

4. That thereafter and prior to the maturity of

said notes the said Alexander Watt, for value, sold,

assigned, transferred and delivered to the intervener,

F. W. Baker, said notes and mortgage.

5. That no part of said notes has ever l)een paid

save and except the interest thereon up to and in-

cluding August 25th, 1904.

Wherefore your intervenor prays that in case the

said dredge shall l)e, by the decree of this Court, sold,

that the jjroceeds and remnants thereof, save and ex-
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cept such as may be necessary to pay the amount of

any liens established by the decree of this Court, may

be paid to your intervenor to the extent of said mort-

gage indel^tedness, and your intervenor further prays

that he ma}" recover his costs and disbursements

herein expended.

IRA BRONSON and

D. B. TREFETHEN,
Attorneys for F. W. Baker.

State of Washington,

County of King,—ss.

F. W. Baker, being first duly sworn, on oath de-

poses and says as follows, to wit: That he is the in-

tervenor in the above-entitled cause; that he has the

foregoing intervention, knows the contents thereof

and that the facts therein stated are true.

F. W. BAKER.

Subscribed and sworn to before me on this 7th dav

of July, 1905.

D. B. TREFETHEN,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Intervening LiheJlnnt. Filed in the

U. S. District Court, Western Dist. of Washington,

July 8th, 1905. R. M. Hopkins, Clerk. A. N.

Moore, Deputy.
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In the District Court of the Uniled States for the

Western District of Washington, Northern

Division.

No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The Vessel or Dredge "SEATTLE," her Engines,

Boilers, Tackle, etc.,

Pespoiident.

SEATTLE HARDWARE COMPANY (a Corpora-

tion), and F. W. BAKER,
Intervening Libellants.

Stipulation for Costs by Intervening Libellant, F.

W. Baker.

In the canse of contract, civil and maritime, move.9

and prosecnted in said Court.

Before me personally appeared the above-named

F. W. Baker, and produced for sureties E. B. Bur-

well, a merchant, of Seattle, and C. H. Black, a mer-

chant, of Seattle, and the said P. W. Baker, E. B.

Burwell and C. H. Black, submitting themselves to

the jurisdiction of the Court, bound themselves, their

executors and administrators, for the benefit of

whomsoever it may concern in the sum of Five Hun-
dred Dollars ($500.00), that the said F. W. Baker
shall prosecute liis action in this behalf, and pay all

costs and expenses wliich sliall ))e awarded against

the said F. W. Baker in said cause by the final de-

cree of the said Court, or upon appeal of the ajipel-
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late court, and unless it shall do so they hereby sev-

erally consent that execution shall issue forth against

them, their executors and administrators, goods,

chattels, lands, tenants, ^Yheresoever the same may be

found, to the value of the simi above mentioned.

F. W. BAKER.
C. H. BLACK.
E. B. BURWELL.

Subscri])cd and sworn to before me on this 8th

day of July, 1905.

[Seal] D. B. TREFETHEN,
Notary Public in and for the State of Washington,

Residing at Seattle.

The United States of America,

Western District of Washington,

Northern Division,—ss.

E. B. Burwell and C. H. Black, the sureties above-

named, each for himself solemnly swears that after

paying his just debts and liabilities he is worth One

Thousand ($1000.00) Dollars in real estate and per-

sonal projjerty within the jurisdiction of said court

and subject to execution and levy,

E. B. BURWELL.
C. H. BLACK.

Sul^scribed and sworn to before me on this 8th day

of July, 1905.

[Seal] D. B. TREFETHEN,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Stipulation for Costs; Filed in the

U. S. District Court, Western District of Washing-
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ton, Jul.y 8th, lOOf). R. M. Hopkins, Clerk. A. N.

Moore, Deputy.

[Claim of Puget Sound Bridge and Dredging Com-

pany.]

In the District Court of the United States for the

Western District of WashiHgton, Northern Divi-

sion.

IN ADMIRALTY—No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

The Dredge "SEATTLE," her Engines, Boilers,

Tackle, Apparel, Machinery and Furniture,

Respondent.

THE PUGET SOUND BRIDGE & DREDGING
COMPANY (a Corporation),

Claimant.

CLAIM.

To the Honorable C. H. HANFORD, Judge of said

Court

:

The Puget Sound Bridge and Dredging Com-

pany, a corporation, organized and existing under

and hy virtue of the law of the State of Nevada, and

duly authorized to transact business in the State of

Washington, having a special interest, o^^^lership and

right of possession in said dredge or vessel as lierein-

after more particularly shown, for and on behalf of

itself and the ow^ners of said dredge, her tackle, etc..

the Seattle Bridge C'<)in])aiiy, a copartnershii), in-
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tervening for its interest in said dredge, her boilers,

engines, boats, taekles, apparel and fnrjiiture, ap-

pears before this Honorable Conrt and claims said

dredge or vessel, her boilers, engines, boats, tackle,

apparel and fnrniture, and respectfully states that

the said Seattle Bridge Company is the true and bona

fide owner thereof, subject nevertheless to the rights

and interests of this claimant, which are as follow^s,

to wit

:

That heretofore on the 24th day of July, 1902, the

said Seattle Bridge Company, a copartnership com-

posed of D. McL. Brown, W. A. Brown, D. A. Brown,

C. M. Nettleton and Alexander Watt, duly made, ex-

ecuted and delivered to the First National Bank of

Seattle, a corporation, their certain bill of sale, where-

in and whereby they transferred to the said First Na-

tional Bank "the said dredger named 'Seattle', to-

gether with all machinery, fixtures and eciuipments

connected orwhichmay thereafter be connected there-

with," which said bill of sale was duly filed of record

in i\\Q Auditor's office on the 25th day of July, 1902,

in volume 19 of Misc. Records, page 475, Records of

King County, Washington, and thereafter on the 5th

day of January, 1903, duly filed of record and re-

corded in Vol. 17 of Misc. Records, at page 501 of

the Records of the Auditor of Snohomish County,

Washington, and thereafter the same was duly filed

of record and recorded in the Auditor's office of

Pierce County, Washington, on January 21st, 1905,

in Vol. 27, Record of Chattel Mortgages of said Coun-

ty, page 291.
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Tliat at the time of executing said bill of sale the

same was executed by the said Seattle Bridge Com-

pany for the purpose of securing an indebtedness

justly due the said First National Bank, and also

future advances to be made to the Seattle Bridge

Company by said First National Bank, which were

thereafter in due course of business made, and which

are due and unpaid.

That thereafter, on or about the 13th day of June,

1905, the said First National Bank duly sold, trans-

ferred, assigned and set over to this claimant all

right, title and interest held by said Bank by virtue

of said bill of sale and transaction aforesaid in and

to said dredge, its boilers, engines, etc., and this

claimant is now the owner and holder thereof, and by

virtue thereof has a special interest in and is entitled

to the possession of said dredge, and at the time of

making the assignment aforesaid said Bank duly as-

signed and transferred, all and singular, the indebt-

edness aforesaid to this claimant.

That said indebtedness secured by said bill of sale,

principal and interest, aggregates at this time the

sum of Forty-four Thousand Six Hundred Twenty-

nine Dollars ($44,629), and in addition thereto the

said notes evidencing said indebtedness provide for

attorney's fees of the approximate sum of Four Thou-

sand Three Hundred and Fifty Dollars ($4,350).

Wherefore, this claimant prays to be admitted to

defend accordingly, and that said Court will be

pleased to decree a restitution of said dredge, etc., to

the said the l*uget Sound Bridge and Dredging Com-
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pany, and otherwise right and justice to administer

in the premises.

PUGET SOUND BRIDGE & DREDGING
Co.,

By S. H. HEDGES,
Pres.

United States of America,

District of Washington,—ss.

S. H. Hedges, being first duly sworn, deposes and

says: That he is the president of the Puget Sound

Bridge and Dredging Company, a corporation, claim-

ant above-named; that the said the Puget Sound

Bridge & Dredging Company has and possesses the

rights and interests in said dredge, her boats, engines,

boilers, tackle, apparel and furniture as above set

forth, and that the matters and things above set forth

are true.

S. H. HEDGES.

Subscribed and sworn to before me this 21st day

of June, A. D. 1905.

[Seal] A. J. TENNANT,
Notary Public for Washington, Residing in Seat-

tle.

BALLINGER, RONALD, BATTLE & TEN-
NANT,

Proctors for Claimant.

[Endorsed] : Claim. Filed in the U. S. District

Court, Western Dist. of Washington. Jun. 22, 1905.

R. M. Hopkins, Clerk, H. W. Walthew, Deputy.
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Copy of within claim reeeivecl and due service-

thereof acknowledi^ed this 22d day of June, 1905,

PILES, DONWORTH, HOWE & FARRELL,
Proctors for Lil^ellant.

WRIGHT & KELLEHER,
Proctors for Moran Bros. Co., Int. Libellants.

[Order Referring Suit to Commissioner]

In the District Court of the United States, for the

Western District of Wasliington, Northern

Division.

IN ADMIRALTY—No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The American Vessel or Dredge "SEATTLE," her

Engines, Boilers, Tackle, Apparel, Machinery

and Furniture,

Respondent,

PUGET SOUND BRIDGE AND DREDGING
COMPANY,

Claimant,

FRYE and BRUHN, INCORPORATED,
Intervening Libellnnt,

OLYMPIC FOUNDRY COMPANY,
Intervening Libellant,

WASHINGTON IRON WORKS CO.AIPANY,

Intervening T;ihellnnt,

W. P. FULLER & COMPANY,
Intervening Li he II ant,
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HUNT & MOTTET COMPANY,
Interveiiiu^ Libellant,

SEATTLE HARDWARE COMPANY,
Intervening Libellant,

MORAN BROS. COMPANY,
Intervening Libellant,

ORDER.
The motion of the above-named Libellant, for an

order referring the above-entitled suit to A. C. Bow-

m.an, Esq., Commissioner to take the testimony there-

in, coming on for hearing,

It is by the Court ordered and adjudged, that the

aboA^e-entitled suit be, and the same is, hereby re-

ferred to A. 0. Bowman, Esq., Couunissioner, to take

the testimony therein.

Done in open Court this 20th day of July, 1905.

C. H. HANFORD,
District Judge.

[Endorsed] : Order. Filed in the U. S. District

Court, Western District of Washington. Jul. 20,

1905. R. M. Hopkins, Clerk, A. N. Moore, Deputy.
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[Amended Answer of Puget Sound Bridge and

Dredging Company to Intervening Libel of

F. W. Baker.]

In the Didrict Court of the United States for the

Western District of Washington, Northern

Division.

IN ADMIRALTY—Xo. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The Dredge ''SEATTLE," her Engines, Boilers,

Tackle, A])parel, Macliinerv and Furniture,

Respondent,

F. W. BAKER,
Intervenor,

PUGET SOUND BRIDGE & DREDGING COM-
PANY (a Corporation),

Claimant.

AMENDED ANSWER TO CLAIMANT TO IN-

TERVENING LIBEL OF F. ^y. BxiKER.
To the Hon. C. H. HANFORD, Judge of the above-

entitled Court,

The amended answer of Puget Sound Bridge &
Dredging Company, a corporation organized and ex-

isting under and by virtue of the laws of the State of

Nevada and autliorized to do business in the State of

Washington, intervening for its interest in the
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Dredge "Seattle," her boilers, engines, boats, equip-

]iieiit, tackle, a])i:)arel and furniture to the interven-

inj;- liljel of F. AV. Baker, alleges as follows

:

I.

Claimant denies any knowledge or information

sufficient to form a belief as to the truth or falsity of

the allegations of paragraph 1 of said intervening

libel, and therefore demands strict proof of the same

and the whole thereof.

II.

Claimant denies any knowledge or information

sufficient to form a belief as to the truth or falsity of

the allegations of paragraph II of said intervening

libel, and therefore demands proof of the same and

the whole thereof.

III.

Claimant denies any knowledge or information

sufficient to foiiii a belief as to the truth or falsity of

the allegations of paragraph III of said intervening

libel, and therefore demands strict proof of the same

and the whole thereof.

IV.

Claimant denies any knowledge or information

sufficient to form a belief as to the truth or falsity of

the allegations of paragraph IV of said intervening

libel, and therefore demands strict lU'oof of the same

and the whole thereof.

V.

Claimant denies any knowledge or information

sufficient to fonii a belief as to the truth or falsity of

the allegations of paragraph V of said intervening
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libel, and therefore demaixls strict proof of the same

and the whole thereof.

And further answering, this claimant and respond-

ent sa//fth, in support of its said claim, that here-

tofore on the 24th day of July, 1902, said dredge

"Seattle," together with her machinery, fixtures,

boilers, engines, tackle, apparel and equipments con-

nected therewith, were owned by the Seattle Bridge

Company, a copartnership composed of D. McL.

Brown, W. A, Brown, C. M. Xettleton, D. A. Brown

and Alexander Watt; that on said date last above

mentioned the said Seattle Bridge Company, by their

certain bill of sale executed on said date, sold, assign-

ed and transferred to the First National Bank of

Seattle, a national banking cor])oration, said dredge

'^ Seattle" together with all machinery, fixtures and

equi]mients connected therewith or which were there-

after to be connected therewith, which said bill of

sale was duly delivered to the First National Bank on

the date aforesaid, and thereafter, on the 25th day of

July, 1902, recorded in the office of the Auditor of

King County, Washington, in Vol. 19 of Misc. Rec-
ords on page 475, and a certified copy thereof, was
thereafter, on the 18th day of January, 1905, filed

in said office of the Auditor of King County, Wash-
ington, and indexed in the volume provided for in-

dexing chattel mortgages, at page 90 of the direct in-

dex
;
that on January 5th, 1903, said bill of sale was

recorded in the office of the Auditor of Snohomish
County, Washington, in volume 17 of Miscellaneous
Records at page 501; and a certified copy of said bill
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of sale was thereafter on the 21st clay of January,

1905, filed in the office of the Auditor of Pierce Coun-

ty, Washington, and indexed in volume 4 provided

for indexin.2,' chattel mortgages, at page 180 of the

direct index, and recorded in volume 27 at page 291

of the records of chattel mortgages in said office.

That said bill of sale was intended by the i^arties

as a mortgage to secure certain moneys theretofore

advanced to the said Seattle Bridge Company by the

First jSTational Bank of Seattle for the construction

of the said dredge "Seattle," and also to secure such

further advances as might thereafter be made by the

First National Bank of Seattle to said Seattle Bridge

Company.

That on the 18th and 21st days of January, 1905,

respectfully there was filed and indexed in the vol-

umes i)rovided for the Auditors of King County and

Pierce County, Washington affidavits of Lester Tur-

ner, President of the First National Bank of Seattle,

stating that on said 18th day of January, 1905, there

was due and owing said bank by said Seattle Bridge

Company and secured by said bill of sale, the sum of

$43,017.35.

That said First National Bank made further ad-

\ances to said Seattle Bridge Company, in addition

to the indebtedness due and owing to it at the time of

the execution of said bill of sale, and that as evidence

of the indebtedness now due and owing to it secured

by said bill of sale intended as a mortgage as afore-

said, there w^as executed and delivered to it by the said

Seattle Bridge Company, at the dates therein set

forth, the following promissory notes, which with en-
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dorscments thereon are in words, letters and figures

as follows, to wit

:

Seattle, Washington, Dec. 31, 1901.

DUE $55517.35

Dd On demand after date, without

grace, we promise to pay to the order

of First National Bank of Seattle at

its banking house in the City of Seat-

tle, fifty-five thousand five hundred

seventeen 35/100 dollars. United

No. States Gold Coin, value received, Avith

22126 interest from date until paid at the

rate of ten per cent per annum, inter-

est payable monthly, and if not so paid

to become a part of the princip/e and

bear like interest until paid

We further promise that if the same

is not paid when due and suit is

brought to collect the same, to pay

$2500 as attorney's fees.

SEATTLE BRIDGE COMPANY,
My D. McL. BROWN.

RECEIVED THE FOLLOWING PAYMENTS.
Date Int. paiil to Interest Principal Bal. Due.

Feb. 7/02 on acet. $5000 $50517.35

Aug. 5/02 " 6000 44517.35

.Tan. 5/03 " 8000 36517.35

(Endorsed) Feb. 6/03

Aug. 5/03 :;

8000

4000

28517.35

24517.35

Jan. 31/05 lut I>aid to date.
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DUE $5000 Seattle, Washino-ton, Dee. 9, 190-t.

Three months after date, without

o-race, we promise to pa^^ to the order

of the First National Bank of Seattle

at its banking- house in the Cit}^ of

Seattle, Five Thousand Dollars,

United States Gold Coin, value re-

ceived, with interest from date until

paid at the rate of 8 per cent per an-

num, interest payable monthly and

if not so yjaid, to become a part of

the principal and bear like interest

until i)aid.

We further promise that if the

same is not ])aid when due and suit is

l^rouj^ht to collect the same, to pay

$500.00 as attorney's fees.

SEATTLE BRIDGE COMPANY,
Bv D. McL. BROWN.

DUE $5000. Seattle, Washing-ton, Dec. 29, 1904.

Three months after date, without

Mar. 29. grace, we promise to pay to the order

of First National Bank of Seattle at

its banking house in the City of Se-

attle, Five Thousand Dollars, United

States Gold Coin, value received, with

No. interest from date until paid at the

27185 rate of 8 per cent per annum, interest

payable at maturity and if not so paid

to become a part of the principal and

bear like interest until paid.
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We further promise that if the same

is not paid when due and suit is

Ijroui^'ht to eollcet the same, to ]»ay

$500.00 as attorney's fees.

SEATTLE BRIDGE COMPANY,
By C. M. NETTLETOX.

DUE $3500. Seattle, Washiugton, Feb. 24, 1905.

Three months after date, without

^lay 24 i^race, we promise to pay to the order

2 of First National Bauk of Seattle at

its l)ankin_t>' house in the City of Se-

attle, thirty-five hundred dollars,

United States Gold Coin, value re-

No. ceived with interest from date until

27184 paid at the rate of 8 per cent per an-

num, interest payable at maturity,

and if not so paid, to l^ecome a part

of the ])rinr4pal and bear like interest

until paid.

We further promise that if the same

is not paid when due and suit is

In-ou^'ht to collect the same, to ])av

$:^50.00 as attorney's fees.

SEATTLE BRIDGE COMPANY,
By C. M. NETTLETON.

DUE $5000. Seattl(>, Washington, Feb. 24, 1905.

Three months after date, witliout

j\Iay 24 grace, we promise to pay to the order

of First National Bank of Seattle at

its banking house in the City of Se-
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attle at its banking house in the City

of Seattle, five thousand dollars,

United States Gold Coin, value re-

ceived, with interest from date until

paid at the rate of 8 per cent per an-

No. num, interest payable at maturity and

27186 if not so paid, to become a part of the

principal and bear like interest until

paid.

We further ]3roniise that if tlie same

is not paid when due and suit is

brouojht to collect the same, to \y^x

$500.00 as attorney's fees.

SEATTLE BRIDGE CO.,

Bv C. M. NETTLETON.

DUE $4500.00. Seattle, Washington, April 15, 1905.

Three months after date, without

July 15 grace, we promise to pa,y to the order

of the First National Bank of Se-

attle, at its banking house in the City

of Seattle Fort.y-five Hundred Dol-

lars, with interest from date until paid

at the rate of 8 per cent per annum,

interest payable at maturity, and if

not so paid to become part of the prin-

cipal and bear like interest until paid.

We further promise that if the same

is not paid when due and suit is

brought to collect the same, to pay
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Four Hundred Fifty Dollars as at-

torney's fees.

SEATTLE BRIDGE COMPANY,
By C. M. NETTLETON.

That no payments have been made on said notes ex-

cept as endorsed thereon as above shown, and that

there is now due and owing by said Seattle Bridge

Company upon said promissory notes, principal and

interest, the sum of fifty-one thousand five hundred

and ten dollars and eighty-seven cents ($51510.87),

together with further interest to accrue thereon and

attorney's fees as expressed in said notes.

(That on the 13th day of June 1905, the said First

National Bank of Seattle, sold, assigned and trans-

ferred to the claimant the Puget Sound Bridge &
Dredging Company all of its right, title and interest

in and to said dredge "Seattle," as evidenced by said

bill of sale aforesaid, and at said time sold, as-

signed, transferred and delivered to the said claimant

the promissory notes al)ove mentioned secured hy

said bill of sale, and that the claimant is now the

lawful owner and holder of said bill of sale and said

notes and is entitled to receive pa.\qnent of the in-

debtedness evidenced and secured thereby, and that

claimant is entitled to the possession of said dredge,

and to establish therein its special ownershi]! and
interest as hereinabove set forth.

That said bill of sale is a first mortgage lien on
said dredge "Seattle," her machinery, fixtures and
equipments, and said lien is entitled to be estab-

lished as a first and i)iior lien and incumbrance on

said dredge, etc.
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That said dredge "Seattle" is not registered, en-

rolled or licensed under the laws of the United States.

That at the time said mortgage alleged in said

intervening libel was assigned by Alexander Watt
to the intervenor herein, said int^rvenor F. W. Baker

had knowledge of the bill of sale given by the Seattle

Bridge Company and Alexander AYatt to the First

National Bank of Seattle and afterwards assigned

to claimant herein.

That all and singular the jjremises are true.

Wherefore this claimant and respondent praj'S

that said dredge, her machinery, fixtures, boilers,

engines, tackle, apparel and equipment, or the pro-

ceeds of the sale thereof, may be restored to claimant,

and that said intervening lil^el may be dismissed,

and that the remnants and suri^lus of the proceeds

of the sale of said dredge, etc., save and except such

portion thereof as may be neces.«ary to pay any liens

established against said dredge, etc., or the proceeds

of the sale thereof, superior to the mortgage indebt-

edness due claimant, may be paid to claimant; and

Claimant further prays that it may reeei^'e its

costs and disbursements in this action incurred, and

for such other and further relief as shall lie meet and

equitable in the premises.

BALLINGER, RONxVLD, BATTLE & TEN-
NANT,

IRA A. CAMPBELL,
Proctors for Claimant.

United States of America,

Western District of Washington.—ss.

A. J. Tennant , being first duly sworn, on oath

says : That he is the secretary of the Puget Sound
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Bridge & Dredge Co., claimant in the above-entitled

action; that he has heard the foregoing amended

answer read, knows the contents thereof, and believes

the same to be true; that he makes this verification

for and on behalf of said claimant as its secretary.

A. J. TEXXAXT.

Subscribed and sworn to ])efore me this 19th day

of January, A. D. 1906.

[Seal] IRA A. CAMPBELL,
Xotary Public in and for Washington, Residing at

Seattle.

[Endorsed] : Amended Answer to Intervening

Libel of F. W. Baker. Filed in the U. S. District

Court. Western Dist. of Washington, Jan. 22, 1906,

R. 'SI. Hopkins, Clerk. A. X. ]sIoore, Deputy.

In the District Court of the United States for the

Western District of WasJiinrjton. XortJicr)) Divi-

sion.

THE PACIFIC COAST COMPAXY,
Libellant,

vs.

The Dredge "SEATTLE," her Engines, Boilers,

Tackle, Apparel, Machinery and Furniture,

Respondent,

F. W. BAKER,
Inteiwening Libellant,

PUGET SOUXD BRIDGE & DREDGIXG COM-
PAXT^ (a Corporation),

Claimant.
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[Motion of F. W. Baker for Leave to Amend Petition

and Libel in Intervention.]

To the Honoralile C. H. HAXFOKD, Judge of tlie

a1)ove-entitled Court

:

Comes now F. W. Baker and moves the Court for

leave to amend his petition in intervention and his

libel in intervention herein in the following particu-

lars, to wit

:

That the said F. W. Baker be allowed to enter

his appearance herein as a claimant by reason of

the facts set forth in his original petition and in-

tervention herein, and to defend said action as a

claimant to all intents and purposes as if the said

F. AV, Baker was the sole and only owner, or was

a joint owner of the res attached, being the corres-

pondent herein, upon the groups that no claim has

been made by any other person or persons other than

the Pnget Sound Bridge Dredging Company, claim-

ing to be a mortgagee of the said dredge "Seattle,"

and that it is necessary for your petitioner to appear

as a claimant for the due and proper protection of

his interest as mortgagee as set forth in his origi-

nal li])el of intervention, to which reference is made

in support of this motion.

IRA BROXSOX and

D. B. TREFETHEX,
Proctors for F. W. Baker, Intervening Libellant.

[Endorsed] : ^lotion. Filed in the U. S. District

Court, Western Dist. of Washington. Feb. 28, 1906.

R. M. Hopkins, Clerk. A. X. Moore, Deputy.
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Service of copy hereof admitted this 28th day of

Feb., 1906.

BALLINGEK R. B. & T.,

IRA A. CAMPBELL,
Attorney for Claimant, P. S. B. & D. Co.

KENNETH MACKINTOSH,
ERNEST B. HERALD,

Attys. for King County, et al.

AYRIGHT & KELLEHER,
Attys. for Moran Bros. Co.

PILES, DONWORTLI, HOWE & FAR-
RELL,

Proctors for P. C. Co.

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The Vessel or Dredge "SEATTLE," her Engines,

Boilers, Tackle, etc.

Respondent,

MORAN BROS. COMPANY, WASHINGTON
IRON WORKS, STETSON POST MILL
CO., OLYMPIC FOUNDRY WORKS,
STANDARD OIL COMPANY, MILLER
REED, W. P. FULLER & Co., HUNT & CO.,

LESLIE POWER COMPANY, SEATTLE
HARDWARE COMPANY, FRYE
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BRUHN COMPANY, AV. W. MONTAGUE,
PORT BLAKELY MILL CO., SEATTLE
MACHINE WORKS, PUGET SOUND &

QUEEN CITY BOILER WORKS, WEST-
MAN IRON WORKS, ZIMMERMAN
MANUFACTURING COMPANY, DE-

TROIT SHIP BUILDING COMPANY, L.

TURNER and KING COUNTY,
Interveiiors,

PUGET SOUND BRIDGE & DREDGING COM-
PANY (a Corporation) and F. W. BAKER,

Claimants.

Claim of F. W. Baker, Mortgagee.

Conies now F, W. Baker, intervening for the in-

terest of himself, and appears before the Honorable

Court by leave of said Court and makes claim to the

proceeds derived from the sale of the said dredge

"Seattle," her engines, boilers, tackle, apparel, fur-

niture, etc., and avers that he is a mortgagee, holding

a mortgage upon said vessel, her engines, boilers, ap-

parel, furniture, etc., said mortgage having been

made by the owners thereof who failed to make a

claim for said vessel aforesaid.

Wherefore, said F. W. Baker, for his own inter-

est as mortgagee, prays that this Honorable Court

will be pleased to decree a restitution to him of the

proceeids derived from the sale of said boat and other-

wise right and justice to administer in the premises.

IRA BRONSON and

D.B.TREFETHEN,
Proctors for F. W. Baker, Claimant.
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United States of America,

State of Wasliington,

Coimt}^ of King,—ss.

F. W, Baker, being first duly sworn, on oath de-

poses and says that the facts set foiih in the forego-

ing claim are true.

F. W. BAKEE.

Subscribed and sworn to before me this 9th day

of March. 1906.

[Seal] D. B. TREFETHEN,
Notary Public in and for the State of Washington.

Residing at Seattle.

[Endorsed] : Claim of F. W. Baker, Mortgagee.

Filed in the U. S. District Court, AVestern Dist. of

Washington, ]Mar. 14, 1906. R. M. Hopkins, Clerk.

H. Ty. Walthew, Deput:i\

[Stipulation of F. V/. Baker for Costs.]

/;/ the District Court of the United States for the

Western District of Washington, Xorthcrn Divi-

sion.

No. 3022.

THE PACIFIC COAST COMPANY,
I^ibellant,

vs.

The A\'ssel or Dredge "SEATTLE." Her Engines,

Boilers, Tackle, etc..

Respondent,
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MOEAN BROS. COMPANY, WASHINGTON
IRON WORKS, STETSON POST MILL

CO., OLYMPIC FOUNDRY WORKS,
STANDARD OIL COMPANY, MILLER

REED, W. P. FULLER & CO., HUNT &

CO., LESLIE POWER COMPANY, SEAT-

TLE HARDWARE COMPANY, FRYE

BRUHN COMPANY, W. W. MONTAGUE,

PORT BLAKELY MILL CO., SEATTLE

MACHINE WORKS, PUGET SOUND

AND QUEEN CITY BOILER WORKS,
WESTERMAN IRON WORKS, ZIMMER-

MAN MANUFACTURING COMPANY,

DETROIT SHIP BUILDING COMPANY,

L. TURNER and KING COUNTY.
Intervenors,

PUGET SOUND BRIDGE & DREDGING COM-

PANY (a Coiiwration), and F. W. BAKER,
Claimants,

STIPULATION FOR COSTS.

United States of America,

State of Washington,

Coimty of King,—^ss.

Before me personally appeared F. W. Baker, of

Seattle, as claimant of the said ship or dredge "Se-

attle," and produced for sureties C. H. Black and

E. B. Burwell, and the said F. W. Baker, C. H.

Black and E. B. Burwell, submitting themselves to

the jurisdiction of the said court, bound themselves,

their heirs, executors and administrators unto the
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said libellaiit and iiitei'vciiors in this said cause in

the sum of two hundred and fifty dolhirs to pay all

costs and expenses which shall be awarded against

the said F. A\\ Baker in said cause, by the final decree

of the said court, or, upon ap])eal, of the appellate

court; and unless he shall so do, they do hereby sev-

erally consent that execution shall issue forth against

them, their heirs, executors, and administrators,

goods and chattels, lands and tenements, whereso-

ever the same may be found.

E. B. BURWELL.
C. H. BLACK.
F. W. BAKER.

Subscribed and sworn to before me this 9th day

of March, 1906.

[Seal] D. B. TREFETHEN,
Notary Public in and for the State of Washington,

Residing at Seattle.



P/tfjrl Sound Bridfjc rnid Drcd'jhu) Conijxuni. 33

In. the iJistrirf Court of the United States for the

Western Vidrict of Washington, Xorthern Divi-

sion.

y<K 3022.

THE PACIFIC C0A8T COMPANY,
Libel] ant,

vs.

The Vessel or Dredge "8EATTJ.E,** Her Engines,

Boilers, Tackle, etc.,

Respondent,

MORAX BROS. COMPANY et al.,

Intervenors,

PIIGET 80UND BRIDGE & DREDGING COM-
PANY (a Corporation), and F. AY. BxVKER,

Claimants.

Justification of Sureties

United States of America,

State of Washington,

Connty of King,—^^ss.

C. H. Black and E. B. Burvvell, the sureties above

nanied, each for himself, solemnly swears that nftor

paying his just debts and liabilities, he is worth Fi\'G

Hundred Dollars in real estate and personal prop-

ci'ty within the jurisdiction of said c<>nvt and sub-

ject to execution and le\y.

C. H. BLACK.
E. B. BURWELL.
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Subscribed and s\yo]']i to l)cfore me this 9tii day

of March, 1906.

[Seal] D. B. TREFETHEN,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Stipulation for Costs. Filed in the

U. S. District Court, AVestern Dist. of A¥ashington,

Mar. 14, 1906. R. M. Hopkins, Clerk. H. AV. Wal-

theAV, Deputy.

In the District Court of the United States for the

Western District of Washington, Northern Divi-

sion.

No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The Dredge "SEATTLE," her Engines, Boilers,

Tackle, Apparel, Machinery and Furniture,

Respondent,

F. W. BAKER and PUGET SOUND BRIDGE &
DREDGING COMPxVNY (a Corporation),

Claimants.

[Answer of F. W. Baker to Amended Libel of Pacific

Coast Co.]

To the Hon. C. H. HANFORD, Judge of the above-

entitled Court.

The answer of the respondent and claimant F. W.
Baker to the amended libel herein alleges as follows,

to wit

:
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1. Referring to paragraph 1 thereof this claimant

confesses the same to be trne.

2. Referring to the allegations contained in par-

agraph three of said amended libel this claimant ad-

mits each of the allegations therein contained to be

true, except the allegation that Alexander Watt was

and is one of the members of a copartnership owning

said Dredge "Seattle," which allegation this claim-

ant denies.

3. Referring to the allegations contained in par-

agraph four of said amended lil)el this claimant an-

swers that it is not sufficiently informed as to the

truth thereof or any thereof, and therefore, upon in-

formation and belief, denies the same and each there-

of and particularly the allegation that said interven-

ing libellant sold or delivered to said vessel 4263 tons

of coal, or any number of tons whatsoever, and fur-

ther particularly denies that any such coal was of the

value of $9338.91, or of anv sum of money whatso-

ever, and further this claimant prays that strict

proof ma,y be required of all the allegations contained

in paragrajDh four.

4. Referring to all the allegations contained in

paragraph five of said amended lil)el this claimant

denies each and every allegation therein contained,

and particularly denies that the said intervening

libellant intended to sell, or did sell said coal, or any

coal ui^on the faith or credit of said vessel, or that

the owners of said vessel intended to pledge said ves-

sel as security for said coal, and further denies that

it w^as in the contemplation of either or both of said
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parties that said vessel should ])e security for all or

any coal sold by the libellant to the partnership afore-

said, and further denies that said coal was charged

to said vessel, or that the owners thereof had any

knowledge of said charge.

5. Re/ferring to the allegations contained in par-

agraph six of said amended libel this claimant denies

that there is now^ due or owing, on account of said

coal ,or any coal, the sum of $8568.65, or any sum of

money whatsoever, and further this claimant denies

each and every other allegation contained in said par-

agraph.

6. T?eferring to the allegations contained in par-

agraph eight of said amended libel this claimant

denies each and evevy allegation therein contained

except as to the allegation that said libellant claims a

lien upon said vessel, as to which allegation this

claimant is not sufficient!}^ informed and therefore

prays that strict proof may be required thereof.

7. Referring to the allegations contained in par-

agraph nine of said amended libel, excep>t as herein-

before admitted this claimant denies each and e^'er3^

allegation therein contained.

And fiiYtheving answering herein this claimant and

respondent alleges in support of its claim as follows

:

1. That on the 26th day of February, 1903, the

Seattle Bridge Company, a copartnership composed

of T). McL Brown, W. A. Brown, C. M. Nettleton

and D. A. Brown, was tlie owner of and in jtosses-

sion of the dredge "Seattle," togetlicr witli her ma-
chinery, engines, boilers, tackle, apparel and furni-

ture, and on said date for a valuable consideration
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to the Seattle Bridge Company then in hand paid,

made, executed and delivered to Alexander Watt the

three certain x^i'oniissory notes of the said Seattle

Bridge Company, each bearing date 26 February,

1903, and each for the simi of $9166.60, with interest

at the rate of Q^c per annum from date, payable

semi-annually. One of said notes was payable in two

years from date, one in three years from date and

one in four years from date thereof.

2, That at the same time and in order to secure

the pa.yment of said notes according to the tenor

thereof, the said Seattle Bridge Company, composed

as aforesaid, executed and delivered to the said Alex-

ander Watt, a mortgage upon said steam dredge

"Seattle," together with her engines, boilers, tackle

and apparel and furniture, whereb}" the said Seattle

Bridge Company granted, sold and conveyed to the

said Alexander Watt the said steam dredge

"Seattle."

3. That said mortgage was duly acJ^nowledged,

verbified, certified and recorded in the office of the

Auditor of King County, Washington, and in the

office of the Auditor of Snohomish County, Washing-

ton, and in the office of the Auditor of Pierce County,

Washington, and in each of said offices in the volumes

of record of chattel mortgages duly and in all re-

spects as required by law\

4. That thereafter and prior to the maturity of

said notes and of each of them the said Alexander
Watt, for a valuable consideration to him then in

hand, sold, assigned, transferred and delivered to the
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claimant F. W. Baker each of said notes and said

mortgage, and that said F. W. Baker has at all times

been and now is the owner and holder thereof.

5. That no part of said notes has ever 1)een paid,

save and except the interest thereon np to and in-

cluding August 25, 1904.

6. That said dredge "Seattle" is not registered,

enrolled or licensed under the laws of the United

States.

Wherefore this claimant and respondent prays

that the said dredge, her machinery, engines, boilers,

tackle, apparel and furniture, or the proceeds of the

sale thereof, ma.y be restored to this claimant, and

that said intervening libel may be dismissed and that

the remnants and surplus of the proceeds of the sale

of said dredge may be paid to this claimant, and

further this claimant prays for the recovery of his

costs and disbursements and for suc4i other and

further relief as shall be meet and equitable in the

premises.

F. W. BAKER.
IRA BRONSON and

D. B. TREFETIIEN,
Attorneys for F. W. Baker.

State of Washington,

County of King,—ss.

F. W. Baker, being first duly swoi'u, on oatli, de-

poses and says: That he is one of the claimants in

the above-entitled cause; that he has read the fore-

going answer, knows the contents thereof and be-

lieves tlic facts tlierein stated to be true.

F. W. BAKER.
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Subscribed and sworn to l:)efore me on this 17th

day of March, 1906.

IRA BRONSON,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Answer of F. W. Baker to Amended
Libel of Pacific Coast Co. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington. Mar. 19,

1906. R. M. Hopkins, Clerk. A. N. Moore, Deputy.

[Stipulation Deeming Allegations Relative to Al-

leged Mortgages Denied, etc.]

Ill the District Court of the United States, for the

Western District of Washington, Northern Divi-

sion.

No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The Dredge "SEATTLE," her Engines, Boilers

Machinery, Tackle and Furniture,

Respondent,

F. AY. BAKER and PUGET SOUND BRIDGE &
DREDGING COMPANY (a Corporation),

Claimants.

It is n€ii^by stipulated by and between the claimant

Puget SonrKt Bridge & Dredging Company and the
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claimant F. W. Baker that as between the parties

hereto tlie allegations of each of said claimants and

in the affirmative defense set np by tliem with regard

to their alleged mortgages, the advancements thereon

and the record thereof shall be deemed to be formally

denied by each of said claimants as applied to the

other.

Dated at Seattle, Washington, this ITtli day of

March, 1906.

B. R. B. T. & IRA A. CAMPBELL,
Attorney for P. S. Bridge & Dredg. Co.

IRA BROXSON,
Attorney for F. AY. Baker.

[Endorsed] : Stipulation. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington. Mar. 19,

190G. R. M. Hopkins, Clerk. A. N. Moore, Deputy.

United Staffs District Court, Wr.stcrn District of

WasJiintjfo)!. Xoitlicrii Division.

No. 3022.

PACIFIC COAST COMPANY,
Libellant,

vs.

The Vessel or Dredge ''SEATTLE," et(r.

Memorandum Decision on the Merits.

(Filed July 28, 1906.)

The claims of the libellant and suppliers of the

steam dredge ''Seattle," who are prosecuting this

suit to establish and foreclose liens are opposed by

mortgagees of the vessel, and it is disputed that the
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dredge is a vessel recognized by tlie maritime law

as a subject of admiralty jurisdiction. The ques-

tions involved in tliis contention received careful

consideration in the case of McRae v. Bowers Dredg-

ing Company, 86 Fed. 344. Tliat decision appears

to be approved by Mr. Hughes in his new text-book.

See Hughes' Handl)ook of Admiralty Law, p. i:5.

The case has also been cited l)y otlier courts, and my

attention has not been called to any case in wliicli it

has l)een disapproved. See Steam Dredge No. 1, 87

Fed. Eep. 763; The John McDermott, 109 Fed. Eep.

92; The Warner Miller Co., 120 Fed. Kep. 521. My
opinion on the sul)ject remains unchanged and it is

unnecessary to restate the grounds.

The county of King is entitled to priority of pay-

ment over all otlier creditors for the amount of delin-

quent taxes set forth m the amended lil)el filed by

the county attorney.

From consideration of the evidence, I find that the

libellant has proven all the facts necessary to sustain

its claim to the amount of $6,541.72. The actual l^al-

ance due the libellant for coal wliidi it furnished to

the owners of the dredge on the credit of the dredge

is $8,543.96, but part of the coal was used on other

A'essels and the lien attached for only the amount ac-

tually used in the operation of the dredge. The

Knickerljocker, 83 Fed. I^ep. 843; :McRae v. Bowers

Dredging Co., 86 Fed. Bep. 348; The Warner-:\riller

Co., 87 Fed. Eep. 520.

I find from the evidence that the intervenors Vul-

can Iron Works Co., Moran Bros. Co., Washington

Iron Works, Ohanpic Foundry Company, Leslie
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Power Company, Detroit Shipbuilding Co., and

Frye-Bmini Incorporated, have each proved the

necessary facts to establish the liens claimed for the

amounts sued for by them respectively.

The evidence introduced in behalf of the other in-

tervenors, viz. : Stetson & Post Mill Co., and the Pt.

Blakely Mill Co., is insufficient to prove that there

was a mutual understanding that the dredge should

be held subject to a lien for the bills contracted with

said parties. I consider this court bound by the rul-

ing of the Circuit Court of Appeals for the Ninth

Circuit as heretofore explained. Therefore these

creditors cannot be permitted to share in the distribu-

tion of the fund now in the registry of the court.

I do not understand that the controversy between

the Puget Sound Bridge & Dredging Company and

P. W. Baker has been submitted, and I have not con-

sidered that matter.

C. H. HANFOPD,
Judge.

[Endorsed] : Memorandum Decision on the Merits.

Filed in the U. S. District Court, Western Dist. of

Washington. Jul. 28, 1906. R. M. Hopkins, Clerk.

H. W. Walthew, Deputy.
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In the Di.slricf Court of the United States for the

]Vestern Distriet of Washington, Northern Divi-

sion.

IN ADMIRALTY—No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The AiRcrican Vessel or Dredge "SEATTLE," Her

Engines, Boilers, Tackle, Apparel, Machinery

and Furnitnre,

Respondent.

Decree [Filed Aug. 30, 1906].

This canse having been heard upon the pleadings

and proofs, and argued and submitted by proctors

for libellant and for intervening li])ellant and re-

spondent, and due deli))eration having b/cen had in

the premises, it is hereby ordered, adjudged and de-

creed :

1. That the libellant, the Pacific Coast Company,

and tlie intervening libellants hereinafter named, eacli

respectively has a lien upon the fund now in the

registry of the court, arising from the sale of the

dredge "Seattle," her engines, l)oilers, tackle, ap-

parel, machinery and furniture, in the amount here-

inafter set forth, in the name of each of them re-

spectively, with costs as hereinafter specified, to wit

;

The libellant, The Pacific Coast Company, the sum
of six thousand five hundred forty-one and 72/100

dollars (6,541.72), witli interest from the 15th day of
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May, 1905, amounting to the total sum of seven

thousand forty-eight and 70/100 dollars, with costs

and disbursements taxed at the sum of six hundred

seven and 10/100 dollars.

The intervening libellant, Moran Bros. Company,

the sum of six thousand one hundred twenty-four and

72/100 dollars ($6,124.72), with interest from the 7th

day of May, 1906, amounting to tlie total sum of six

thousand six hundred eight and 57/100 dollars, wit]i

costs and disbursements taxed at the sum of seventy-

eight and 40/100 dollars;

The intervening libellant, Washington Iron Works

Comx^any, the sum of one thousand three hundred

eighty-five and 77/100 doUars (1,385.77), with in-

terest from the 30th day of April, 1905, amounting

to the total siun of one thousand four hundred ninety-

six and 63/100 dollars, with costs and disbursements

taxed at the sum of fortj^-eight and 80/100 dollars.

The intervening libellant, Vulcan Iron Works Com-
pany, the sum of thirty-two and 28/100 dollars

(32.28), with interest from the 1st day of January,

1905, amounting to the total sum of thirty-five and

50/100 dollars, with costs and disbursements taxed at

the sum of thirty-one and no/100 dollars

;

The intervening liljellant, Leslie-Power Company,
the sum of five hundred forty-eight and 15/100 dol-

lars ($548.15), with interest from the 14th day of

March, 1905, amounting to the total sum of five hun-

dred ninety-six and 93/100 dollars, with costs and

disbursements taxed at the sum of fifty-five and

40/100 dollars.
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The intervening libellant, Olympic Foundry Com-

pany, the sum of seventy-two and 09/100 dollars

($72.09), with interest from the 23d day of May,

1905, amounting to the total sum of seventy-seven

and 68/100 dollars, with eosts and disbursements

taxed at the sum of thirty-four and no/100 dollars

;

The intervening libellant, Detroit Ship Building

Company, the sum of five hundred and fifty dollars

($550), with interest from the 15th day of Decem-

ber, 1903, amounting to the total sum of six hundred

and thirty-nine and 38/100 dollars, wdtli costs and

disbursements taxed at the sum of twenty-two and

50/100 dollars.

The intervening libellant, Frye and Bruhn, Incor-

porated, the sum of six hundred eighty and 76/100

dollars (680.76), with interest from the 15th day of

May, 1905, amounting to the total sum of $732.66

with costs and disbursements taxed at the sum of

ninety-five and 50/100 dollars.

The intervening libellant, Zimmemian-Wells-

Brown Company, the sum of ninety-nine and 81/100

dollars ($99.81), with interest from the 11th day of

Novemljer, 1904, amounting to the total sum of one

hundred nine and 90/100 dollars, with costs and dis-

bursements taxed at the sum of twenty-five and

20/100 dollars;

The inteiwening libellant, King County, the sum

of one thousand two hundred forty-eight and 75/100

dollars ($1248.75), with interest at the rate of fifteen

per cent (15% ) per annum ui3on six hundred ten and

50/100 dollars ($610.50) from the 8th day of March,
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1905, and \vith interest at the rate of fifteen per

cent (157c) per annum npon six hundred thirty-

eight and 25/100 dollars ($638.25) from the 9th day

of March, 1906, amounting to the total sum of four-

teen hundred twenty-nine and 55/100 dollars, with

costs and disljursements taxed at the sum of thirty-

five and 40/100 dollars.

2. That the principal of each of said sums, with

interest from the respective dates above mentioned,

was a lien upon said dredge "Seattle," her engines,

boilers, tackle, apparel, machinery and furniture, un-

til the sale of said dredge "Seattle/' pursuant to an

interlocutory decree of this court made on the 16th

day of November, 1905, and upon such sale each of

said liens attached to the proceeds of sale constituting

the fund now in the registry of this court.

3. That the lien of King County, in the amount

above mentioned, with interest at the rate of fifteen

per cent (157c) per annum and costs, is a first lien

and shall be first paid.

4. The lien of the libellant, and eacli of the in-

tervening libellants al)ove-named, except King

County, is subordinate to the lien of King County,

and is of equal rank, one with another, and para-

mount to all other liens and claims, and shall l)e paid

accordingly.

5. The several amounts herein decreed shall bear

interest from this date until paid. The amount de-

creed to King County shall ])car interest at the rate

of fifteen ])er cent (15', ) per aniumi. The amount

herein decreed to the libellant and to each of the

inteiwening libellants, except King County, shall
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bear interest at the legal rate of six per cent (67r

)

per annum.

6. Unless an appeal be taken from this decree

within ten (10) days from this date, and a super-

sedeas bond be filed within said time, the clerk of

this court shall immediately, upon the expiration of

said ten (10) days, pay to said libellant and to each

of said interv(^/ng libellants, the amount awarded by

this decree to each of them respectively, with interest

up to the time of such pa^Tiient, and with costs.

7. The balance of the fund in the registry of the

court, after making such payment, if any there shall

be, shall be held subject to the further order of the

court.

Done in open court this 30th day of August, 1906.

C. H. HANFORD,
Judge of the District Court of the United States, for

the Western District of Washington, Xorthern
Division.

[Endorsed]
: Decree. Filed in the U. 8. District

Court, Western Dist. of Washington. Aug. 30, 1906.

R. ^L Hopkins, Clerk. A. X. ^Joore, Deputy.
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[Petition of Claimant. Puget Sound Bridge & Dredg-

ing Company. Respecting Deposit of Funds in

Registry.]

In the Dhtrici Coiai of the United States for the

Western JUi.st I- iet of Washinyton, Northern Divi-

sion.

IN ADMIRALTY—No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The Dredge "SEATTLE," etc.,

Respondent,

PUGET SOUND BRIDGE & DREDGING COM-
PANY,

Claimant,

SEATTLE IL'VRDWARE COMPANY et al.,

Inter\'t'ii(>rs.

PETITION OF CLAIMANT RESPEC^riN(i DE-
POSIT OF FUNDS IN REGISTlvn\

To the H()i]()ra])le C. H. HANFORD, Jiidj.v of the

Above-entitled Court:

Comes now tlie claiinaiit herein, Pn-vt Sound
Bridge & Dj'edL^-ing Company, and resped fully \v\)Vii-

sents unto tliis Court, that lieretofore, on llic 2(1 day
of Deeembe]-, 1905, the dredge "Seattle," ivspondeut
]ierein, was duly sold at Marshal's sale For the sum
of Seventy Tlionsaiid 0\w Hundred and i^'ifiv Dol-

lars ($70,ir>()), and said claimant became the ]mv-
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chaser thereof and dul}^ paid said sum to said Mar-

shall, which was thereupon deposited in the Regis-

try of this Court; that the Marshal's fees and com-

missions due out of said sale amount to the sum of

Eight Hundred Eighty-nine and 35/100 Dollars

($889.35), and the Clerk's conunissions to the sum of

Fourteen Hundred and Three Dollars ($1403.00),

leaving a halance of Sixty-seven Thousand Eight

Hundred Fifty-seven and 65/100 Dollars ($67,857.-

65) ; that said sum of $67,857.65 will, because of pro-

tracted litigation, be held in said court pending the

final determination of said cause, and during said

time said claimant, being the claimant of over one-

half thereof, is subject to double interest thereon,

which can be relieved by said sum l^eing deposited

by the clerk of said court in the First National Bank

of Seattle as a depository for said court.

Wheref<re, claimant asks that an order be made di-

recting the clerk of this court to deposit said sum of

$67,857.65 in said bank, sul:)ject to the further order

and direction of said Court, and upon said bank giv-

ing to said clerk satisfactory security for the due and

prompt return of said sum on demand or the order

of this Court.

PUGET SOUND BRIDGE & DREDGING
COMPANY.

By S. H. HEDGES, Pres.,

Petitioner.

BALLINGER, RONALD, BATTLE & TEN-
NANT,

Attorneys for Petitioner.
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United States of Ainerica,

Western District of Washington.—ss.

S. H. Hedges, Ijeing first duly sworn, on oatli says:

Tliat lie is the president of the Puget Sound Bridge

& Dredging Company, (dainiant in the above-entitled

action ; that he has heard the foregoing petition read,

knows the contents thereof, and believes the same to

be true ; that he makes this verification as such presi-

dent for and on behalf of said claimant herein.

S. H. HEDGES.

[Endorsed] : Petition of Claimant Respecting De-

posit of Funds in T?egistry. Filed in the U. S. Dis-

trict Court, A¥estern Dist. of AA^nshington. Jan. 6,

1906. R. M. Hopkins, Clerk. A. N. Moore, Deputy.

[Order Directing Clerk to Deposit Funds in Bank.]

In the District Court of the United States for the

Western District of Washincjton, Northern Di-

vision.

IN ADMIRALTY—No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The Dredge "SEATTLE," etc.,

ResiDondent,

PUGET SOUND BRIDGE & DREDGING COM-
PANY,

Claimant,
SEATTLE HARDWARE COMPANY et al.,

Intervenors.
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ORDER ON PETITION.
Tins Court, having read and considered the peti-

tion of claimant herein, requesting the designation

of the First National Bank of Seattle as depository

of the snni of Sixty-seven Thousand Eight Hundred

Fifty-seven and 65/100 Dollars (67,857.65) now in

the registry of said court in said cause, and licing

advised in the premises.

It is ordered, that the clerk of this court deposit

said sum in said First National Bank of Seattle, said

bank giving to said clerk satisfactory security for

the due and prompt return of said funds on demand,

or upon the order of this court, said deposit heing

made subject to the further order of this court.

Dated this 6th day of January, 1906.

C. H. HANFORD,
Judge.

[Endorsed] : Order on Petition. Filed in the U.

S. District Court, Western District of AA^ashington.

Jan. 6, 1906. R. ]\I. Hopkins, Clerk. A. N. Moore,

Dejjuty.

United States District Court. Western District of

Washington, Northern Division.

No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The Dredge "SEATTLE."
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Memorandum Decision on Question as to Priorities.

(Filed ^hn: 7, 1907.)

Tlic First National Bank of Seattle loaned money

^Yhieh ^Yas used to pay, in part, the cost of construc-

tion of the dredging vessel called the "Seattle," and

for security took a ])ill of sale of the vessel, which

was executed by the owners of three-fourths of the

vessel with the formalities required for a chattel

mortgage, and it was recorded in volume of mis-

crtllaneous records in the office of the county auditor

of King County. Alexander Watt owned a one-

fourth interest in the vessel, and one of his co-owners

signed and acknowledged the bill of sale for him as

his attorney in fact. There is no evidence in the case

that the execution of the mortgage was authorized

by AVatt, and the instrument was not recorded in a

vohnne kept exclusively for recording mortgages, nor

was the original instrument filed and indexed in con-

formity to the recording acts of this State, nor was

the defective record validated by the subsequent filing

of a certified copy with the affidavit of ^h\ Turner.

Mr. Watt was the manager of the vessel, and he

must luive had actual knowledge of the source from

which the money came to pa}' her bills, unless he was

deceived by his co-owners. There is no proof of any

fraud practit'ed upon him, and without clear proof,

fraud will not be presumed. Tlierefore I find as a

fact in the case that Watt did have actual knowledge

of the mortgage given to the l)ank and of the debt

secured thereby prior to the time of disposing of his
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interest in the vessel to his co-owners. Having such

actual knowledge, Watt took a second mortgage on

the whole of the vessel as security for all or part of

the purchase price for which he sold liis interest, and

without having disputed the validity of the prior

mortgage he assigned the second mortgage to F. W.
Baker, who also had actual knowledge of the first

mortgage and of the amount of the debt secured there-

by. I say that Mr. Baker had actual knowledge be-

cause in his testimony he admits that he knew that

the instrument called a bill of sale had been given,

and in answer to a question whether he was informed

as to the amount of the debt due the bank he an-

swered: "I do not recollect that it was discussed by

Mr. Bowers or Mr. Watt or myself, but I will not

say that it was not. I knew the situation pretty fully

myself, and it was not necessary to take it up with

either one of them to any great extent. ^Iv, Baker

appears to have acted upon the assumption tliat the

instrument called a bill of sale was void, and to de-

feat it was his purpose in buying the second mort-

gage, but in this he was in error, for it is a valid se-

curity so far as it affects the rights of the mortgagors

who executed it and the mortgagee; and all others

having actual knowledge of the facts.

It is the duty of the Court to distri1)ute the rem-

nants of the fund in its custody to the parties having

liens according to their respective equitable rights.

The Seattle Hardware Company having failed to es-

tablish its claim, to a lien by proof is cut off from any
right to share in the distribution. As a general cred-
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itor of the owners of the vessel, it might have been

sneeessfnl in a timely proeeeding to defeat the first

mortgage, but after this r-ourt took the vessel into

custody, general creditors were left in the situation

that they would be, if the owner of tlie first mortgage

had acquired actual i)ossession of the vessel and held

it as a pledge to secure an existing debt. In the case

of Marsh v. Wade, 1 Wash. 538-549, it was decided

that a "mortgagee in the possession of the mortgaged

property, the mortgage being valid between the par-

ties, and made in good faith, has the right of posses-

sion against all the world, nor can he be deprived

of that i^ossession until his del)t or obligation for '

which the mortgage is executed has been fully paid or

satisfied." I consider this to be a true statement

of the law, and that if a mortgagee is possession

cannot be devested of his lien by an actual seizure of

the property under a writ of attachment sued out by

a general creditor of the mortgagor, his rights are at

least equally protected after the property has come
into legal custody against any attack by a general

creditor who has not even ol)tained a writ of attach-

ment.

F. W. Baker held a paramount lien upon the ves-

sel to the extent of a one-fourtli interest, and is en-

titled to receive one-fourth of the remnants of the

proceeds of the sale of the vessed now in the registry

of the court, after deducting all the costs of the liti-

gation.

The Puget Sound Bridge & Dredge Company, as-

signee of the First National Bank of Seattle, is en-

titled as owner of the mortgage given to the bank, to
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the remaining three-fourt/? of the fund, by virtue of

the mortgage executed by the owners of three-fourths

of the vessel.

C. H. HANFORD,
Judge.

[Endorsed] : i\Iem. Dee. on Question as to Priori-

ties. Filed in the U. S. District Court, Western Dist.

of Washington, ^lar. 7, 1907. I^. M. Hopkins,

Clerk. W. D. Covington, Deputy.

In the District Court of the United States in (uid for

the Western District of Washington.

No. 743.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The Dredge ''SEATTLE," Her Engines and Boilers,

etc.,

Respondent,

PUGET SOUND BRIDGE & DREDGING COM-
PANY,

Claimant.

Petition of Puget Sound Bridge & Dredging Com-

pany for Rehearing.

To the Honorable C. H. HANFORD, Judge of the

Above-entitled Court

:

The petition of the Puget Sound Bridge & Dredg-

ing Company, claimant in the above-entitled cause,

respectfully represents

:
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That the petitioner, at the time of resting its case

and closing the taking of the evidence in the above-

entitled cause, did not have in its possession, and did

jiot know of tlie existence of, any formal power of

attorney from Alexander Watt to D. McL. Brown,

authorizing and empowering said D. McL. Brown to

execute the mortgage upon the dredge "Seattle,"

under which the petitioner claims in this cause.

Your petitioner further rejiresents that since the

filing of the memorandum decision of this Honorable

Tourt, based upon the want of joroof of such au-

tliority to execute such mortgage, the proctors for this

petitioner have made renewed and diligent search

for such paper, and have found that such mortgage

was executed l)y said D. McL. Brown under and l)v

virtue of a paper writing, a copy of wliich writing

is hereunto attached and made a part of this petition.

Your petitioner fui-ther represents that prior to

resting its case, proctors for petitioner made every

effort to ascertain whether any such power of attor-

ney from Watt to Brown had l)een of record, and

found that none had been, and were infnrincd l)y Mr.

Lester Turner, President of the First National Bank
of Seattle, tlie assignor of the petitioner, that he had

in his possession no such power of attorney, but that

he was quite certain one had been executed.

Upon fiirtlicr iiKjuir.v and search the paper above

referred to was loiiiid among the effects of I). McL.
Brown, who is now deceased, and the original thereof

is now in the ]K)ssession of petitioner's proctor.

That prior to resting its case herein, proctors for

the petitioner iiKiuired of the administrator of the
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partnership estate of D. ^NlrL. Brown and othei*s for

said power of attorney, and caused diligent search to

be made therefor, among the docmuents and papers

of said Brown, bnt no power of attorney could be

found, and proctors for petitioner also endeavored to

locate and find Alexander Watt for the purpose of

proving: the execution of such power of attorney, as

well as ratification of said mortgage, or parole au-

thority to execute said mortgage as the facts might

develop, but were unable to locate said Watt, or to

get into conunimication with him in any way.

Wherefore, your petitioner prays that the entry of

a decree of distribution herein in accordance with the

opinion heretofore filed may be suspended, and said

opinion recalled, and the cause opened for the taking

of further evidence, and that the cause be referred to

the United States Commissioner for the purpose of

taking further evidence, as to the authority of D.

McL. Brown to execute the mortgage under which the

petitioner claims as to the ratification thereof of said

Alexander Watt.

And your petitioner will ever, etc..

BALLIXGER. ROXALD, BATTLE & TEX-
XAXT.

lEA A. CAMPBELL,
JAMES KIEFER,

Proctors for Petitioner.

United States of America.

Western District of Washingtori.—ss.

Ira A. Campbell, being first duly sworn, according

to law, deposes and says

:
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That he is one of the proctors for the petitioner

above-named, Puget Sound Bridge & Dredging Com-

pany, and that he has read the foregoing petition;

knows the facts therein stated, and that said petition

is true, and that the facts are within the knowledge

of affiant, as he has had personal charge of the con-

duct and preparation of petitioner's cause; that he

makes this verification and affidavit on behalf of the

petitioner for the reason that the facts are within

his personal knowledge.

Affiant further says that this petition is filed in

good faith, and not for the purpose of delay.

IRA A. CAMPBELL.

Subscribed and sworn to before me this 14th day of

March, 1907.

JAMES KIEFER,
United States Commissioner.

This agreement, made and entered into on this 12th

day of December, 1S99, between the Seattle Bridge

Company, the party of the first part, and Alexander

Watt, the party of the second part,

Witnesseth, that whereas, the parties of the first

part have bid on the proposals for dredging in the

iiarbor of Everett, Washington, submitted by the

Government of the United States, bids therefor have

been received and opened on the 28th day of Novem-
ber, 1899, and whereas, if the contract for doing the

said dredging and work connected therewith shall be

awarded to tlie said first party, they will desire to

purchase a dredge suitable for performing such

work.
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And wliereas said second party claims to own the

]-igiit to Ijuild a dredger of the pattern known as

"Bowers Dredger," including all patents issued by

the government of the United States to A. B. Bowers

for the construction of dredgers and the disposal of

the sjooil; and all dredging apparatus of whatever

character for which patents have hitherto been issued

to said Bowers;

In consideration of the premises this agreement

witnesseth ; That is the contract for doing the dredg-

ing in Everett Harbor, aboxe referred to, shall be

awarded to said party of the first part, then the fii'st

part}' will enter into such contract and furnish money

for the construction of a dredger under the rights

claimed to he owned by the said second party, in the

State of California. Said dredger to have a twenty-

two inch suction and twenty inch discharge pipe with

engines of six hundred indicated horse-power; with

hull sufficient to cari'v all necessary machinery and

apparatus. All contracts for such dredger and ma-

chinery to be used in same to be made by said first

party, who is to have the general control of said con-

struction.

The said second party hereby covenants and agrees

that he is the owner of the right to Ijuild in the State

of California, and to sell to any purchaser a dredger

such as is above described, and to use therein any and

all patents issued by the United States to said A. B.

Bowers for dredgers or dredging machinery or ap-

paratus, and all apparatus for the disposal of the

spoil, free from any clahn of rovaltv of the said A.
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B. Bowers, or any other person, and that the pnr-

ehaser of any dredger so constructed will be au-

thorized to use the same at any points in the State of

Washington, or elsewhere

And it is expressly understood and agreed that in

case the same contract for said dredging shall be

awarded to said party of the first part, the said party

of the second part shall submit to the said first party

evidence of his title and right to build and sell such a

dredger, as is hereinbefore described, at the place

mentioned, and that such evidence must be satisfac-

tory to the said party of the first part, and in case the

said first part)^ shall not be satisfied with said title

and rights of the said second party, then this agree-

ment shall be void.

The said party of the second part further cove-

nants and agrees that in case the said first party

shall accept as sufficient the rights of the said second

party to build and sell a Bower dredger, as afore-

said, and shall build the same, and thereafter any

controversy shall arise over the use of the right to

use the said dredger, or the right of the parties here-

to to use the same in i)erformance of the work here-

inbefore mentioned, or any work within the State of

Washing-ton, the said party of the second part shall,

at his own expense, defend any suit or suits or legal

actions of any nature whatsoever brought to try tlie

said right or to collect any royalty or damages from
the parties hereto, or any of them, for the use of the

said dredger within tlie State of Washington.
The said second party is to furnish all plans and

details for the machinery and Indl of such dredger
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at the reasonable A'aliie thereof, the same to be

deemed a part of the cost of constructing said

dredger.

It is further covenanted and agreed that such

dredger, when so constructed shall be used in the

execution of the said contract for dredging the Ever-

ett harbor (if the contract therefore shall be awarded

to the said first party), and that the i^roceeds de-

rived from the said work shall be applicable, first,

to the ])a}Tiiient of all costs and expenses of doing

such work, including superintendence and offtce ex-

penses; second, to the reimbursement of the said

first party of all cost of building said dredge, and

third, the surplus over and above the items aforesaid

shall be divided between the parties to this contract,

two-thirds to the said first party and one-third to the

said second party.

The said second party agrees to superintend the

work of the construction of said dredger at an ex-

pense not exceeding one hundred dollars a month,

such expense to be deemed a part of the cost of con-

structing said dredger.

The second party is also, in case the said contract

for dredging is obtained by the first party, to have

charge and supervision of the work of the said

dredging, subject to the general control of tlie first

party, and it is to have for such services a salary of

two hundred dollars a month, the same to be deemed

a part of the expenses of executing the said contract.

Said second party covenants as a part of the in-

ducement to the making of this contract, that he has

large experience in the operation of dredgers, and is
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capable of skilfully supervising;- and manaa;ins the

operation thereof.

It is further asfreed tliat wlien the said drcd^'er has

been constructed and paid for as hereinbefore pro-

vided, the same shall belong to the parties hereto in

the proportion of forty-nine one-hundredths to the

first party and lifty-one one-hundredths to the said

second party. In case either ])arty shall desire at

any time hereafter to sell his or their interest therein,

he or the/r shall give tlie other part.y the first oppor-

tunity to bu}^ such interest on terms as favorable as

shall be offered to any other person.

It is expressly understood and agreed hereby, that

in case the said contract for dredging Everett har-

l)or shall not be awarded to the said parties of the

first part, then the covenants and agreements herein

contained shall be void and of no effect.

It is further agreed that il\Q said first party shall

have the right to h^^jothecate, by mortgage or other

suitable instrument in writing, all interests of both

parties hereto, in any dredger constructed as afore-

said to the First National Bank of Seatth-, or such

other corporation, ]:)erson or persons as may furnish

money for building said dredger or for ciiiyiiig out

said dredging contract, to secure to sucli bank, cor-

poration, ])erson or ])ersons the rei)a\in('nl of all

moneys so advanced.

And the said second ])n]'ty lierel)y coiistitutcs the

said party of the first part, by its managers, J. T.

McPherson and I). Mi-L. Brown, his attorney in fact,

to make, execute and deliver in the nauic and l-ehalf
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of the said second party, any instrument necessary

or proper for the purpose.

It is further agreed that if the party of the first

part shall obtain from the Puget Sound Dredging

Co. the right to construct such dredge within the

State 'of Washington, then such dredge may at the

option of the said first pai-ty be built in the said

State, subject to the provisions hereinbefore con-

tained. If arrangements shall be made whereby any

dredge belonging to the Puget Sound Dredging Co.,

or other persons, shall be ]3urchased or leased, the

rights of the second party therein sliall ]3e the same

as in this agreement.

It is further exjjressly understood and agreed that

the title and rights hereby agreed to be conveyed are

not absolute, but are subject to, and only to, the re-

strictions that any dredger constructed, built, pur-

chased or leased under the provisions liereof shall

not be used in the State of California, nor in any

part of the State of Oregon south of the Columbia

River, or its tributaries in the said State of Oregon,

nor in Gray's Harbor in the State of Washington.

In witness whereof the parties hereto have here-

unto set their hands and seals this 12ih day of De-

cember, 1899.

SEATTLE BRIDGE COMPANY,
By D. McL. BROWN. [Seal]

J. T. McPHER'SON. [Seal]

ALEXANDER WATT. [Seal]

Witness

:

J. A. STRATTON.
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[Endorsed]: Petition for Kelieariiii]^. Filed in

the U. S. District Court, Western Dist. of Wasli-

in^on, Mar. 15, 1907. R. M. Hopkins, Clerk. A.

N. Moore, Deputy.

Copy of tlie wit] 1 in ])etiti(ui received and due ser-

vice thereof a<-knowledi;ed this lltli day of March,

1907.

IRA BRONSON.

In the Didvict Court of the United States in and for

the Western District of Washington.

No. 743.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The Dredge "SEATTLE," Her Engines, Boilers,etc.

Respondent,

PUGET SOUND BRIDGE & DREDGING COM-
PANY,

Claunant.

Affidavit of Ira A. Campbell in Support of Petition

for Rehearing.

United States of America,

Western District of Washington,—ss.

Ira A. Campbell, being tirst duly sworn according

to law, deposes and says:

That he is one of the in-octors for the Puget Sound
Bridge & Dredging Coni])any, claimant in tlic aljove-
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entitled cause, which corporation is petitionin.2,- for

a rehearino- herein; nffidavit further says that he has

had charoe of the ])re]jaration and trial of the case

of the petitioner, and that he. has caused search to

be made among the papers and eEeated of D. McL,

Brown for a power of attorney from Alexander

AVatt to said D. McL. Brown, empowering said

Brown to execute the mortgage which is the basis

of said petitioner's claim in this cause; and was told

that no power of attorney could be found.

Affiant further says that he inquired of ^Ir. Lester

Turner, ]3resident of the First National Bank of

Seattle, the assignor of petitioner, and was told that

said banlv had no such ])ower of attorney in its pos-

session.

Affiant further says that he examined the public

records of King and other counties in Western Wash-

ton, where said dredge had been, for the purpose of

finding a record of such ]jower of attorne^y, and could

not find the same.

Affiant further says that before closing the evi-

dence in this case, and while engaged in the prep-

aration of the same, and in collecting his evidence,

he caused several letters to be written to the onl>'

address of Alexander Watt, of which he was able

to learn, and said letters were not returned, although

enclosed in printed return envelo])es, and were not

answered by said Watt; and said affiant used all dili-

gence to get into communication with said Watt, for

the i:)urpose of taking his deposition and proving

either the execution of a power of attorney from said

Watt to said Brown, or a ratification of said mort-
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ftage, or a parole^ authority from Watt to Brown for

the execution thereof.

Affiant further says that he was not aware of the

existence of the i^aper between the Seattle Bridge

Coni])any and Alexander Watt until the 13th day of

March, 1907, and that the original is now in affiant's

possession, and that affiant expects to ]3rove by the

evidence of credible witnesses that it is sio-ned by

said Watt, and is the power of attorney under which

said Brown acted in executino- the mortgage under

which the petitioner claims in this cause.

IRA A. CAMPBi?LL.

Subscriljed and sworn to before me this llrth day
of March, 1907.

JAMES KIEFER,
United States Commissioner.

Copy of the within affidavit received and due ser-
vice thereof acknowledged this 14th dav of ^larch
1907.

;. -^-wm

IRA BRONSON.
[Endorsed]

: Affidavit of Ira A. Campbell. Filed
m the U. S. District Court, Western Dist. of Wash-
ington, Mar. 15, 1907. R. M. Hopkins, Clerk. A.
N. Moore, Deputy. - ^^^^
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[Order Granting Leave to Take Further Testimony,

etc.]

/;/ tJie District Court of the United States for the

l]^cster}i District of Washington, Northern Di

vision.

No. 3022.

PACIFIC COAST COMPANY,
Libellant,

vs.

Tlie Dredo-e "SEATTLE," etc.,

Respondent,

PUGET SOUND BEIDGE & DREDGING COM-
PANY,

Claimant.

ORDER.
The application or the Puget Sound Bridge &

Dredging Company, claimant, for an order permit-

ting further testimony to be taken on the 18th day

of March, 1907, the respective ]}arties hereto being

represented b}^ their ]3roctors; and.

The Couit being fully advised in the premises,

Now, therefore, it is hereby ordered, adjudged and

decreed that said Puget Sound Bridge & Dredging

Company and F. W. Baker, claimants, be and they

are hereby permitted to take furtlier testimony in

tlie aliove-entitled cause in sup])ort of their respect-

ive claims.

It is further ordered that the above-entitled matter

be and the same is herebv referred to the Honorable
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A. C. Bowman, Commissioner of the above-entitled

court, for the |>urpose of taking the aforesaid testi-

mony.

Entered tliis 25th day of March, 1907.

C. H. HANFOT^D,
Judge.

[Endorsed] : Order. Filed in the U. S. District

Court, Western Dist. of Washing-ton. Mar. 25, 1907.

K. M. PIo]3kins, Clerk. A. N. :SIoore, Deputy.

United States VisiriH Coavt, Western District of

Washington, Nortiiern Division.

No. 3022.

TPIE PACIFIC COAST COMPANY,
Libellant,

vs.

The Dredge "SEATTLE."

Supplemental Decision.

Upon consideration of the testimony originally

submitted, it was decided' that the mortgage given to

the First National Bank created a valid first lien

upon the interesits of the owners of the dredging ves-

sel, other tlian Alexander Watt, and that his interest

was not affected by that instriunen't, a rehearing was

granted on the ground of newly discovered evidence

su]3plying the necessary proof of authority to exe-

cute the mortgage in behalf of said party. The new

evidence has been -taken and certified to the Court.

It is uncontradicted, and I am convinced Ijy it, that

Ike attorney in fa<-t, acted ui)on lawful authoritv so
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that the mortgage given to the bank created a first

Jien upon the entire vessel, and I direct that a decree

be entered accordingly.

C. H. HAXFORD,
Judge.

[Endorsed] : Supplemental Decision. In the Dis-

trict Court of the United States, for the District

of Washington. Filed Nov. 8, 1907. R. M. Hop-

kins, Clerk. B,y A. N. Moore, Deputy.

In the District Court of the United States in and

for the Western District of Vrashington, North-

ern Division.

IN ADMIRALTY—No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

Dredge "SEATTLE," Her Tackle, etc.,

Respondent,

MORAN BROS. COMPANY, et al,

Interveners,

PUGET SOUND BRIDGE & DREDGING COM-
PANY,

Claimant,

F. W. BAKER,
Claimant.

Final Decree.

This cause having been heard upon the pleadings

and proof regularly taken before and reported by
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A. C. Bo^^^llan, Esq., United States Commissioner,

to whom the same had been referred 1)y this Court,

and havino- been ar2:ued hy the ])roetors for the re-

spective parties hereto, and this Court having hereto-

fore entered an interlocutory decree on the 30th day

of August, 1906, wherein and wherel^y it adjudged

and decree to the intervenors various amounts, to-

talling, with costs, the sum of Twenty-two Thousand

Eiglity-two and 34/100 Dollars ($22,082.34), and this

Court having rendered on the 7th day of ]\Iarch,

1907, and on the 8th day of Xovember, 1907, res])ect-

iA^ely, its decision and su]3]:»lemental decision in writ-

ing as to the priority of the mortgages under wliich

claimants, Puget Sound Bridge & Dredging Com-
pany and F. A¥. Baker, claim, wherein and wherel)y

this Court established the priority of the mortgage

under which claimant Puget Sound Bridge & Dredg-

ing Company claims against the remnants of the pro-

ceeds of the sale of the dredge "Seattle" now in the

Tvegistry of this Court; and.

It appearing to this Court from the records and

files herein that the respondent, dredge "Seattle,"

was heretofore sold by the United States :\Iarshal

under order of this Court for the sum of $70,150.00,

whicli said sum was paid into the registry of this

court l)y the purchasers of said dredge; and.

It further appearing that the amount heretofore

paid by the clerk under order of this Court from the

proceeds of the sale of said dredge to said inter-

venors, Messrs. Moran Bros. Company, et al., was

the sum of $22,082.34, and that the fees and commis-

sions to whicli tlie United States Marshal for tliis
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Distriot and the derk of this court are entitled by

to- to receive out of said proceeds total the sum of

$2,286.15; and,

it further appearing to this Court that there re-

mains in the registry of this court as re—of
the proceeds of the sale of said dredge "Seattle,

the sum of $45,781.51 ;
and,

. -, , .

ItTuxther appearing to this Court that the xndebt-

edness secured by the mortgage under which clann-

ant Puget Sound Bridge & Dredging Companj

claims against said remnants now in ^e registry o

this court exceeds said svun of $15,T81.ol, and that

claimant, Puget Sound Bridge & Dredging Company

is, under and by virtue of its said mortgage, entitled

to receive the same and the whole thereof;

Now therefore, it is hereby ordered, adjudged and

decreed, that a summary Judgment '^^'
--'^^^^'^^

is herebv, entered against the reimiants o the i
o-

ceeds of the sale of respondent, dredge "Seattle,

„ow in the Eegistry of this Court, to wit, the sum of

$45,781.51, in favor of the Puget Sound Bridge i.

Dredging Company, claimant, for the whole of said

sum and that the same be paid by the Clerk of this

Court unto said Puget Sound Bridge & Dredging

Companv, claimant, or its proctors, unless this de-

cree be stayed by supersedeas bond, filed in this court

on or before the 27th day of November, 190 -

.

Entered this 18th day of November, A. D. 190 (.

C. H. HxVNFORD,
Judge.
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[Endorsed] : Final Dcr-reo. Filed in the U. S.

District Court, Western Dist. of Washington, Nov.

18, 1907. R. M. Hopkins, Clerk. A. N. Moore, Dep-

iitv.

[Venditioni Exponas.]

United States of America,

Western District of Washington,—ss.

The President of the United States of America, to

the Marshal of the United States, for

[Seal] the Western District of Washington,

Greeting

:

Wliereas, a libel was filed in the District Court of

United for the Northern Division of the Western

District of Washington, on the 17th day of May,

1905, by the Pacific- Coast Company, a corporation,

against the Dredge "Seattle," her engines, boilers,

tackle, apparel, machinery and furniture, and pray-

ing that the same may be condemnf/ed and sold to

answer the prayer of said libellants.

And, whereas, the said Dredge "Seattle," etc., has

been attached by the process issued out of said court,

in pursuance of the said libel, and is now in custody

by virtue thereof; and such proceedings have been

therevipon had, that by the judgment, sentence and

decree of the said Court, in tliis cause made and pro-

]i()unced, on the 16th day of November, 1905, the said

Dredge "Seattle," her engines, boilers, tackle, ap-

parel, machinery and furniture, is ordered to be sold

l)y you, tlie said Marshal, after giving 14 days' notice

of such sale, according to law; and that you have



Puget Sound Bridge and Dredging Compnmj. 73

the moneys arising from sneli sale, together with this

writ, at a District Court of the United States, to be

held in and for the Northern Division of said West-

ern District of Washington, at the <'ity of Seattle,

on or before the 15th day of January, 1906, and that

jon then pay the same to the Clerk of the Court.

The sale of said Dredge "Seattle," her engines,

etc., to take place at the front door of the building

occupied by the United States Courts, at the corner

of Fourth Avenue and Marion Street, in the city of

Seattle, Washington.

Therefore, you, the said Marshal, are hereby com-

manded to cause the said Dredge "Seattle," her en-

gines, boilers, tackle, apparel, machinery and furni-

ture, so ordered to be sold, to be sold in manner and

form, upon the notice, and at the time and place here-

inabove specified. And that you have and pay the

moneys arising fix)m such sale pursuant to the afore-

said order or decree.

And have you then and there this writ.

Witness the Hon C. H. HANFORD, Judge of

said court, at the city of Seattle, in the Western Dis-

trict of Washington, this 16th day of November,

1905.

R. M. HOPKINS,
Clerk.

By H. M. Walthew,

Deputy Clerk.

[Endorsed] : Venditiono Exponas. Filed Dec. 4,

1905. R. M. Hopkins, Clerk. By A. N. Moore,

Deputy Clerk.
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In the District Court of the United States in and for

the Western District of Washington.

No. 3022.

THE PACIFIC COAST COMPANY,
Libellant,

vs.

The American Vessel or Dredge "SEATTLE," Her

Engines, Boilers, Tackle, Apparel, ^^lachinerv

and Furnitnre.

[Certified Copy of Order Reserving Pipe from Sale.]

In this cause, upon reading the petition of Lester

Turner and the affidavit of C. M. Nettleton, it ap-

peariug to the Court that an emergency exists, and

that there is not time to give notice to tiie various

proctors appearing in this cause

:

It is bv the Court ordered, that tlie Mai-shal of this

court, upon the sale of the said dredge "Seattle,"

do give notice at the time of said sale that the said

14 lengths of pipe 20"x 16' in all 224 lineal feet, men-

tioned in said petition, are reserved and will not pass

to the inirchaser with said dredge.

C. H. IIANFORD,
Judge.

Dated Nov. 29, 1905.

Western District of AVashiugtou,—ss.

The above is a full, ti-ue and correct copy of an

original order made iu the above matter on the 29th

day of November, 1905.
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Witness my hand and official seal, this 29th day

of November, 1905.

[Seal] R- ^f- HOPTvTNS,

Clerk.

[Affidavit of Publication of Notice of Sale.]

AFFIDAVIT OF PUBLICATION.

State of AYashington,

County of King,—ss.

S. P. Weston, ])eing first duly sworn, deposes and

says : that he is and was at all times herein mentioned

business manager of the - Post-Intelligeneer Com-

pany," which during all of said times was and is a

corporation engaged in business as owner, printer

and publisher of the "Seattle Post-Intelligencer," a

newspaper printed in the city of Seattle, in the Coun-

ty of King, in the State of Washington; that the

same is a newspaper of general circulation in said

city, county and State, and that the annexed notice

was published in said paper, and not in a supplement

thereof, and is a true copy of said notice as it was

imblished in each regular and entire issue of said

paper for 16 times commencing on the 17th day of

November, 1905, and ending on the 2d day of De-

cember, 1905, viz: November 17, 18, 19, 20, 21, 22,

9^» '^4 '>5 26 27, 28, 29 and 30, December 1 and 2,

1905 ; and that said newspaper was regularly pub-

lished and distributed to its subscriljers during all of

said period.

S. P. WESTON.
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Subscribed and sworn to before me this 2d day of

December, 1905.

[Seal] C. S. JOHNSTON,
Notary Public in and for tlie State of Washington,

Residing at Seattle, Wash.

"United States Marshal's Sale.

Western District of Washington.

By virtue of an order of sale issued out of the

United States District Court for the Western Dis-

trict of Washington, on the 16th day of November,

1905, notice is hereby given that I will sell by public

auction, for cash, on Saturday, the 2d day of Decem-

ber, 1905, at 11 o'clock A. M., at the front door of

the United States Court Building, corner Fourth

Avenue and Marion Street, Seattle, Wash., the steam

dredge 'Seattle,' her engines, boilers, machinery,

boats, tackle, apparel, appurtenances and furniture,

as she now lies, two miles west of Charleston, Kitsap

County, Wash.

C. B. HOPKINS,
United States Marshal."

By John Stringer,

Deputy.

When remitting always refer to this File No. 1298.

Seattle, Washington, 11/17, 1905.

C. B. Hopkins, U. S. Marshal,

Address 3000.

To Post-Intelligencer Company, Dr.

All bills payable monthly.
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Tag 69 Dis])lay Readers Times Insertion

Class Inches-Lines Lines Rnn First-Last

Lines 16 11 17 12 2

18

Description of Advertisement.

Order of Sale of Steam Dredge '
' Seattle.

'

' 15.30

Rate per

10/5
Paid.

P. I. Co.,

By G. B. M.

Marshal's Return..

In obedience to the above precept, I have sold the

dredge "Seattle," and such sale amounts to Seventy

Thousand One Hundred and Fifty Dollars, which

sum I have paid to the clerk of this court, as I am
above connnanded.

Dated this 2d day of December, 1905.

C. B. HOPKINS,
U. S. Marshal.

Fred M. Lathe,

Deputv.
MARSHAL'S FEES.

Keeper's Fees June 23 to Dec. 2 $107.50

Advertising Ven 15.30

Percentage on Sale 883.15

Deed 5.00

Posting Notices 1,20

Ve. Ex 2.00

Locks—S. H. W. Co 3.15

Oil 2.70

$1,320.00
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[Claimant's (F. W. Baker's) Exhibit "A."]

$9166.66.

Seattle, AVashingtoii, February 26, 1903.

On or l)efore two years after date, without grace,

for value received, we promise to pay to the order of

Alexander AVatt, the sum of nine thousand one hun-

dred sixty-six and 66/100 dollars ($9166.66), with

interest at the rate of six per cent per annum from

date until paid. Interest to be paid semi-annually,

and if not so paid, to bear interest after delinquency

until paid at the rate of six per cent per annmn ; )nit

the whole sum of both principal and interest shall

become innnediately due and collectible upon any de-

fault, at the option of the holder thereof. Both prin-

cipal and interest payable in United States Gold Coin

to the present standard of weight and fineness.

D. McL. BROWN,
C. M. NETTLETON,
D. A. BROWN,
A¥. A. BROAVN.

[Endorml]: Exhibit "A." Filed in the U. S. Dis-

trict Court, Western Dist. of Washington. Jun. 2,

1906. R. M. Hopkins, (lerk. A. N. Moore, Deputy.

Pay to the order of Frank W. Baker,

Alexander Watt.

8/26/03, Int. pd. to 8/26, $275.00

3/4/04 '' '' " 2/26, 275.00

8/26/04 " " '' 8/26/04, 275.00.
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[Claimant's (F. W. Baker's) Exhibit ''B."]

$9166.66.

Seattle, Washington, February 26, 1903.

On or before three years after date, without grace,

for value received, we pix)mise to pay to the order of

Alexander Watt, the sum of nine thousand one hun-

dred sixty-six and 66/100 dollars ($9166.66), with in-

terest at the rate of six per cent per annum from

date until paid. Interest to be paid semi-annually,

and if not so paid, to bear interest after delinquency

until paid at the rate of six per cent per annmn;

but the Avhole sum of both principal and interest

shall become immediately due and collectible upon

any default, at the option of the holder hereof. Both

principal and interest paj^able in United States Gold

Coil of the present standard of weight and fineness.

D. McL. BROWN,
C. M. NETTLETON,
D. A. BROWN,
W. A. BROWN.

[Endorsed]: Exhibit "B." Filed in the U. S.

District Court, Western Dist. of Washington. Jun. 2,

1906. R. M. Hopkins, Clerk. A. N. Moore, Deputy.

Pay to the order of Frank W. Baker,

Alexander Watt.

8/26/03 Int. pd. to 8/26/03, $275.00.

3/4/Oi " " '' 2/26/04, 275.00.

8/26/01 " " " 8/26/04, 275.00.
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[Claimant's (F. W. Baker's) Exhibit "C."]

$9166.66.

Seattle, Washington, February 26, 1903.

On or before four years after date, without grace,

for value received, we promise to pay to the order of

Alexander Watt, the sum of nine thousand one hun-

dred sixty-six and 66/100 dollars ($9166.66), with

interest at the rate of six joer cent per annum from

daite until paid. Interest to be paid semi-annually,

and if not so paid, to bear interest after delinquency

until paid at the rate of six per cent per annum ; l)ut

the whole simi of both principal and interest shall be-

come immediately due and collectible upon any de-

fault, at the option of the holder hereof. Both prin-

cipal and interest p-ayable in United States Gold CoiZ

of the present standard of weight and fineness.

D. McL. BROWN,
C. M. NETTLETON,
D. A. BROWN,
W. A. BROWN.

[Endorsed]: ExliibifC." Piled in the U. S. Dis-

trict Court, AVcstern Dist. of Washington. Jun. 2,

1906. R. ls\. Hopkins, Clerk. A. N. Moore, Deputy.

Pay to tlie ordei- of P. W. leaker,

Alexander Watt.

8/26/03, Int. pd. to 8/26, $275.00

3/4/04 - - u
2/26,275.00.

8/26/04 ' 8/26/04,275.00.
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[Claimant's (F. W. Baker's) Exhibit 'D."]

VOL. 38 OF CHATTEL MORTGAGES, PAGE
474.

2()14S1 D. .McL. BEOWN et al.

F 5009 to

ALEXANDER WATT
CHATTEL MORTGAGE.

This mortgage, made the 26th day of Feln-iiary,

in the year of our Lord one thousand nine hundred

and three, by D. MeL. Brown, C. M. Nettleton, D. A.

Brown and W. A. Brown, partners, as Seattle Bridge

Gompam*, of the County of King, State of Washing-

ton, by occupation, dredging contractors, mortgagors,

to Alexander Watt, of the County of King, State

of AVashington, by occupation dredging contractor,

mortgagee.

Witnesseth; That the said mortgagors, mortgage

to the said mortgagee all that certain personal prop-

ert}^ situated and described as follows, to wit

:

That certain hydraulic dredge of the Bowers pat-

tern called the "Seattle," with her machinery, tackle,

apparel and furniture and appurtenances now oper-

ating in the harbor of Everett, Snohomish County,

Washington, under contract with the L^. S. Govern-

ment.

As security for the payment to said Alexander

Watt, WiQ said Mortgagee, of twenty-seven thousand

five hundred and no/100 ($27500.00) dollars, of the

L^nited States of America, according to the tenns

and conditions of three certain promissory notes,
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l)oarii]J4' even date herewith, and payable to the

order of Alexander Watt, each for nine tliou-

sand one hundred sixty-six and 66/100 ($9166.66)

dollars. One due on or before two years after

date, one on or before three years after date,

and one on or before four years after date, all bear-

ing interest at 6 per cent per anninn, payable semi-

annuall.y.

It is also agreed that if the ^Mortgagors shall fail

to make any pa^anent, as in the said promissor.y

notes provided, then the Mortgagee may take pos-

session of said propert_y, using all necessary force so

to do, and ma}' immediately ])roceed to sell the same

in the maimer provided by law, and from the pro-

ceeds pay the whole amount in said notes specified,

together with an attorney's fee as allowed b,y the

Court.

In testimony whereof, the Mortgagors herein,

named have hereunto set their hands and seals the

day and date first above written.

,D. McL. BROWN. [Seal]

C. M. NETTLETON. [Seal]

D. A. BROWN. [Seal]

W. A. BROAVN. [Seal]

Signed, sealed and delivered in presence of

J. A. STRATTON.
J. H. ALLEN.

State of Washington,

County of King,—ss.

D. McL. Brown, C. M. Nettleton, D. A. Brown and

W. A. Brown, the Mortgagors in the foregoing Mort-



Pujjet So u nd B ridfjc and Dredging Co mpany. 83

gage named, being first duly sworn, on oath doth de-

pose and say that the aforesaid Mortgage is made in

good faith, and without any design, to hinder, delay

or defraud creditors.

D. McL. BROWN.
C. M. NETTLETON.

D. A. BROWN.
W. A. BROWN.

Subscril^ed and sw(n'n to before me this 2(3th day

(.f Fc1)ruary, 1903.

JOHN. H. ALLEN,

Notary Public in and for the State of Washington,

Residing at Seattle.

J. H. A.

COM. EXP.

N. P.

Sep. 12—06

S. OF W.

State of Washington,

County of King,—ss.

On this 26th day of February, 1903, before me, a

Notary Public in and for King County, Washington,

personally came D. McL. Brown, C. M. Nettleton, D.

A. Brown and W. A. Brown, to me known to be the

indi\'iduals described in and who executed the with-

in instrument and acknowledged that they signed

and sealed the same as their free and voluntary act

and deed for the use and purposes therein mentioned.
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AVitness my hand and official seal, the da.y and year

in tliis Certificate first above written.

JNO. H. ALLEN,
Notary Public in and for the State of Wasliington,

Residing at Seattle.

J. H. A.

COM. EXP.
N. P.

Sep. 12—06

S. OF W.

State of Washington,

Count.y of King,—ss.

I, Geo. B. Lamping, Auditor of King County,

State ofWashington and ex-officio Recorder of Deeds,

in and for said County, do hereby certify the above

and foregoing to be a true and correct copy of a

Chattel Mortgage D. McL. Brown et al. to Alexan-

der Watt as recorded in this office in Vol. 38 of C.

Mtg. 474, records of King County.

A^'itlloss ni\' hand and official seal this 9th day of

MaA', 1903.

GEO. B. LAMPING,
Auditor of King County, Washington.

By H. E. Taylor,

Deputy.
[King County Auditor's Seal—No. 3110.]

State of \\^nshington.

County of King,—ss.

I, J. P. Agnew, Auditor of King County, State of
Washington, and ex-officio Recorder of Deeds in and
for said County, do hereby certify the above and fore-
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going to be a true and correct copy of a Chattel

Mortgage, D. McL. Brown, et al., to Alexander Watt,

as filed in this office in Records of King County.

Witness my hand and official seal this 14th day of

April, 1906.

[Seal] J. P. ACNEW,
Auditor of King County, Washington.

By W. W. Castle,

Deputy.

No. M46.

[Endorsed]: Exhibit "D." Filed in the U. S.

J3istrict Court, Western District of Washington.

Jun. 2, 1906. R. M. Hopkins, Clerk. A. N. Moore,

Deputy.

Filed at request of Campbell Powell, Apr. 25, 1908,

at 16 mill, past 10 A. M. Records of King County,

AVasli.

GEO. P. LAMPING,
County Auditor.

L. G. McGuire,

Deputy.

[Claimant's (F. W. Baker's) Exhibit ''E."]

This mortgage, made the 26th day of February, in

the year of our Lord one thousand nine hundred and

three, by D. McL. Brown, C. M. Nettleton, D. A.

Brown and W. A. Brown, partners as Seattle Bridge

Company, of the county of King, State of Washing-
ton, by occupation dredging contractors, mortgag-
ors, to Alexander Watt, of the County of King, State

of Washington, by occupation dredging contractor,

mortgagee,
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Wilncssotli : That said mortgagors, mortgage to the

said mortgagee all that certain personal property sit-

uated and described as follows, to wit: That certain

livdranlic dredge of the Bowers ])attern called the

"Seattle," with her machinery, tackle, apparel and

fnrnitnre and appnrtenances now operating in tlie

harbor of Everett, Snohomish Connty, Washington,

nnder contract with the U. S. Government.

As secnrity for the pa}^nent to said Alexander

Watt, the said mortgagee, of twenty-seven thousand

five hundred and no/100 ($27,500.00) dollars, of the

United States of America, according to the terms and

conditions of three certain promissory notes, bearing

even date herewith and payable to the order of Alex-

ander Watt, each for nine thousand one hundred

sixty-six and 66/100 ($9,166,66) dollars, one due on

or before two years after date, one on or before three

years after date and one on or before four j^ears after

date, all bearing interest at 6 per cent per annum,

payable semi-annually.

It is also agreed that if the mortgagors shall fail

to make any ]3ayment, as in the said promissory

notes provided, then the mortgagee wmke take pos-

session of said property, using all necessary force so

to do, and may innnediately proceed to sell the same

in the manner ]n•o^•ided by law, and from the pro-

ceeds pay the wliolc amount in said notes specified,

together wilh an attorney's fee as allowed by the

Court.
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In testimony whereof, tlie mortgagors herein

named have herennto set their hands and seals the

date first al)ove written.

D. McL. BROWN. [Seal]

C. M. NETTLETON. [Seal]

D. A. BROWN. [Seal]

W. A. BROWN. [Seal]

Signed, sealed and delivered in ]n'esenee of

:

J. A. STRATTON.
J. H. ALLEN.

State of Washington,

Oonnty of King,—ss.

D. McL. Brown, C. M. Nettleton, D. A. Brown and

W. A. Brown, the mortgagors in the foregoing mort-

gage named, being first dnly sworn, on oath de]>oses

and say, that the aforesaid mortgage is made in good

faith, and without any design to hinder, delay or de-

frand creditors.

D. MeL. BROWN,
C. M. NETTLETON,
D. A. BROWN,
W. A. BROWN.

Snhscribed and sworn to ]:)efore me this 26th day

of February, 1903.

[Seal] JNO. H. ALLEN,
Notary Pnblie in and for the State of Washington,

Residing at Seattle.

State of Washington,

County of King,—ss.

On this 26th day of Fel)ruary, 1903, before me, a

Notary Public in and for King County, Washington,



88 7^'. ir. Baker vs.

l)orsoiuilly fame I). McL. r>i'()wn, C. M. Nettletoii, 1).

A. Brown and W. A. Brown, to me known to lie the

individuals described in and who executed the within

instrument and acknovvdedged that they signed and

sealed the same as their free and voluntary act and

deed for tlie use and |)ur-|)oses therein mentioned.

Witness my liand and oiricial seal, the day and year

in this certificate first above written.

[Seal] JON. H. ALLEN,
Notary Public in and for the State of Washington,

Residing" at Seattle.

[Endorsed]: Exiiibit "E." Piled in the U. S.

District Court, Western District of Washingion,

Ju.n. 2, 1906. D. M. Hopkins, Clerk. A. N. Moore,

Deputy.

CHATTEL MORTGAGE.

I hereb^y certify that the within instrument was

filed for record in the auditor's office of Kitsap Coun-

ty, Washington, Ijy request of Ira Bronson, on the

22d day of May, 1905, at 9.15 A. M., and that it is re-

corded in chattel Mtge. Records of said county on

page 327, of book 3.

R. S. HAYWARD,
Auditor of Kitsap County, Washington.

Recorded at the request if Campbell & Powell, A])i'.

25, 1903, at 10 min. past 10 A. M., and recorded in

Vol. 38 of Cli. Mtgs., page 171, Records of King Coun-

ty, Wash.
GEO. P. LAMPING,

County iVuditor.

Ellen S. Fish,

Deputy.
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State of Wasliiiigton,

County of Pierce.

This is to certify tliat tliis instrmnent was filed for

record in the office of the Auditor of Pierce County,

at the request of Campbell & Powell, on this May 20,

1903, at 10:10 o'clock A. :\T., and recorded in Vo. 21,

Eecord of Chat. Mtgs. of said County, on Page KM.

J. K. DAVIS,

County A-Tiditor.

M. H. Wells,

Deputy.

Office of County Auditor,

County of Snohomish,

State of Washington,—ss.

Filed for record at request of Alex. AVatt, Feb. 28,

1903, at 12 minutes ]>ast 12 o'clock, and recorded in

Vol. 13, Cliattel Mortgages, page 261, 1> ecords of said

Countv.
W. M. ROSS,

County Auditor.

A. J. Wolfe,

Deputy.

[Clairxiant's (F. W. Baker's) Exhibit 'T."]

Know all men l)y tliese presents, that Alexander

Watt of the County of Cook and State of Illinois, for

and in consideration of the sum of oiie dollar ($1.00)

and other good and valuable considerations, to him

in hand paid ])y Frank W. Baker of Seattle, King

County, Washington, the receipt wliereof is hereby
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acknowledged, has granted, bargained, sold, assigned,

transferred and set over, and by these presents does

grant, bargain, sell, assign, transfer and set over unto

the said Frank W, Baker, and to his heirs and as-

signs, that certain chattel mortgage bearing date of

the 26th day of February, in the year of our Lord

one thousand nine hundred and three, made and exe-

cuted by D. McL. Brown, C. M. Nettleton, D. A.

Brown and W. A. Brown, partners as Seattle Bridge

Company, mortgagors, to Alexander Watt, mort-

gagee, mortgaging the following described personal

propei-ty then situated and pai*ticularly descri])ed as

follows, to wit

:

That certain hvdraulic dredge of the Bowers pat-

tern called the "Seattle," with her machinery, tackle,

apparel and furniture and appurtenances now oper-

ating in the harbor of Everett, Snohomish County,

Washington, under contract with the U. S. Govern-

ment. To secure pa^^uent of the sum of twenty-seven

thousand five hundred and no/100 ($27,500.00) dol-

lars, together with interest thereon at the rate of six

per cent per annum from date until paid, according

to the terms and conditions of three certain promis-

sory notes bearing date February 26th, 1903, made by
said mortgagors, payable to tiie order of said mort-

gagee.

And I also hereby sell, assign, transfer and set over

unto said Frank W. Baker said promissory notes, se-

cured l)y said chattel mortgage, and the money due

and to grow due thereon.

Said chattel mortgage al)ove described was filed for

record in the office of the Auditor of Snohomish
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County, Wasliingtoii, on the 28th day of Fel^niary,

1903, and recorded in Vol. 13 of Cliattel :\rortgages

on page 261, Records of said County ; also in the office

of the Auditor of King County, Washington, on the

25th day of April, 1903, and recorded in Vol. 38 of

Cliattel Mortgages on page 474, Tiecords of said

( V)unty, also in the office of the Auditor of Pierce

County, Washington, on the 20tli day of :\[ay, 1903,

and recorded in Vol. 24 of Chattel ^lortgages on page

164, Records of said County.

In witness whereof I have hereunto set my hand

and seal the 23d day of February, A. D. 1905.

ALEXANDER WATT.
Signed, sealed and delivered in tlie ])resence of

A. B. BOWERS.
C. H. BLACK.

State of Washington,

County of King,—ss.

This is to certify, that on this 23d day of February,

A. D. 1905, before me, the undersigned, a notary pub-

lic in and for the State of Washington, duly commis-

sioned and sworn, i^ersonally came Alexander Watt,

to me known to be the individual described in and

who executed the within instrument, and acknowl-

edged to me that he signed and sealed the same as his

free and voluntary act and deed, for the uses and

purposes therein mentioned.

Witness my hand and official seal, the day and year

in this certificate first above written.

[Seal] M. M. GROUT,
Notary Public in and for tlie State of Washington,

Residing at Seattle.
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[Endorsed]: Exhibit "F." Filed in the U. S.

District Court, Western Dist. of Washington, Jun.

2, 1906. R. M. Hopkins, Cler. A. N. Moore,

Deputy.

[Claimant's (F. W. Baker's) Exhibit "O."]

Kno\Y all men b}^ these presents, that Alexander

Watt, of the county of Cook and State of Illinois,

for and in consideration of the sum of one dollar

($1.00) and other good and valuable considerations,

to him in hand paid by F. W. Baker of Seattle, King

County, Washington, the receipt whereof is hereby ac-

knowledged, has granted, bargained, sold, assigned,

transferred and set over, and by these i^resents does

grant, bargain, sell, assign, transfer and set over

unto the said Frank W. Baker, and to his heirs and

assigns, that certain chattel mortgage bearing date

of the 26th day of February in the 3'ear of our Lord

one thousand nine hundred and three, made and exe-

cuted by D. McL. Brown, C. M. Nettleton, D. A.

Bro^^^l and W. A. Brown, partners, as Seattle Bridge

Company, mortgagors, to Alexander AVatt, mort-

gagee, mortgaging the following described personal

property then situated and particularly described as

follows, to wit:

That certain hydraulic dredge of the Bowers pat-

tern called the "Seattle," with her machinery, tackle,

apparel and furniture and appurtenances now op-

erating in the harbor of Everett, Snohomish County,

Washington, under contract with tlie U. S. Govern-

ment. To secure payment of the sum of twenty-

seven thousand five hundred and no/100 ($27,500.00)
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flollars, together with interest thereon at the rate of

six per cent per annum from date until paid, accord-

ing to the terms and conditions of three certain prom-

issory notes bearing date February 26th, 1903, made

by said mortgagors, payable to the order of said mort-

gagee.

And I also hereby sell, assign, transfer and set

over unto said Frank W. Baker said promissory

notes, secured by said chattel mortgage, and the

money due and to grow due thereon.

Said chattel mortgage above described was filed for

record in the office of the auditor of Snohomish

County, Washington, on the 28th day of February,

1903, and recorded in Vol. 13 of Chattel Mortgages

on page 261, records of said county; also in the

office of the auditor of King County, Washington,

on the 25th day of April, 1903, and recorded in Vol.

38 of Chattel Mortgages on page 474, records of said

county, also in the office of the auditor of Pierce

County, Washing-ton, on the 20th day of May, 1903,

and recorded in A^ol. 24 of Chattel Mortgages on page

164, records of said county.

In witness whereof I have hereunto set my hand
and seal the 23d day of February, A. D. 1905.

ALEXANDER WATT.
Signed, sealed and delivered in the presence of

:

A. B. BOWERS,
C. H. BLACK.
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State of Washington,

County of King.—ss.

This is to certify, that on this 23d day of Feljruary,

A. D. 1905, before me, the undersigned, a notaiy pub-

lie in and for the State of AVashington, duly commis-

sioned and sworn, personally came Alexander Watt,

to me known to ])e the indi\-idual described in and

who executed the within instrument, and acknowl-

edged to me that he signed and sealed the same as his

free and voluntary act and deed, for the uses and pur-

poses therein mentioned.

Witness my hand and olticial seal the day and year

in this certificate hrst above written.

[Seal] M. M. GROUT,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed]: Exhibit "G." Filed in the U. S.

Circuit Court, Western Dist. of Washington. Jun.

^ 1906. R. M. Hopkins, Clerk. A. N. Moore,

Deputy.

[Claimant's (Puget Sound B. & D. Go's.) Exhibit

No. 7.]

Know all men by tliese presents, that 1). McL.
Brown, AV. A. Brown, J). A. Brown and C. M. Nettle-

ton, constituting the Seattle Bridge Company, a co-

partnershi]), and Alexander Watt, the ])arlie.s of the

first pai't. ill (•oiisidci-ation of the sum ol;' money here-

tofore advanced by the First National l.aiik of
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Seattle, the party of the second part, for the construc-

tion of the Dredge hereinafter mentioned, and such

further advances as may hereafter be made by said

second party to said first parties, have bargained,

sold, assigned and transferred, and do hereby bar-

gain, sell, assign and transfer to said second party,

its successors and assigns, all their right, title and in-

terest in and to that certain property described as

follows, to wit

:

That certain dredger named "Seattle," belonging

to said first parties, together with all machinery, fix-

tures and equipments connected, or which may here-

after be connected therewith.

To have and to hold the said property to the said

13arty of the second part, its successors and assigns

forever.

In witness whereof we have hereunto set our hands

and seals this 24th day of July, 1902.

D. Mc. L. BROWN,
W. A. BROWN,
D. A. BROWN,
C. M. NETTLETON,
ALEXANDER WATT,
By D. Mc. L. BROWN,

His Attorney in Fact.

State of Washington,

Count}^ of King,—ss.

This certifies that on the 2-tth day of July, 1902,

before me. Jay C. Allen, a notary public in and for

the State of Washington, residing at Seattle, duly

commissioned and sworn, personally came D. Mc.L.
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Brown, A. Brown, D. A. Brown and C. M. Nettle-

ton, to me well known to be the persons who executed

the foregoing instrument, and acknowledged to me

that they signed and sealed the same as their free

and voluntary act and deed. And the said D. McL.

Brown further acknowledged to me that he, as the

attorney in fact of said Alexander Watt, signed and

sealed the same as the act and deed of said Watt.

In witness whereof, I have hereunto set my hand

and affixed my official seal, the day and year in this

certiticate first above written.

[Seal] JAY C. ALLEN,
Notary Public in and for the State of Washington,

Residing at Seattle.

State of Washington,

County of King,—ss.

1). McL. Brown, W. A. Brown, D. A. Brown and

0. M. Nettleton, ))cing first duly sworn, ecrdi for him-

self deposes and says, that he is one of the parties

who executed the foregoing instrument, and that the

same is made in good faith, and without any design

to hinder, delay or defraud any creditor (U- creditors.

D. McL. BROWN.
W. A. BROWN.
I). A. BROAVN.
C. M. NETTLETON.

Subscribed and sworn to before me this 21th day

of July, 1902, as witness my hand and official seal.

[Seal] JAY C. ALLEN,
Notary Public in and for the State of Washington,

Residing at Seattle, Washington.
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[Endorsed]: Claimant's Exhibit ''7." Filed in

the U. S. Distrir-t Court, Western Dist. of Washing-

ton. Jun. 2, 1906. R. M. Hopkins, Clerk. A. X.

Moore, Deputy.

Office of County Auditor,

County of Snohomish,

State of Washington,—ss.

Filed for record at request of American National

Bk., Jan. 5, 1903, at 28 minutes past 10 o'clock A. M.,

and recorded in Vol. 17 Miscellaneous, page 501, Rec-

ords of said county.

W. M. ROSS,

County Auditor.

By A. J. Wolf,

Deput3\

Filed for record at the request of First Xatl. Bank,

Jul. 25, 1902, at 56 min. past 8 A. M., and recorded

in Vol. 19 of Miscel., page 475, Records of King

County, Wash.

GEO. P. LAMPIXG,
County Auditor.

By Ellen S. Fish,

Dei^uty.

State of Washington,

County of Pierce.

This is to certify that this instrument was filed in

the office of the auditor of Pierce County at the re-

quest of James Kiefer, on this Jan. 21, 1905, at 10:25



98 F. TT'. Baker vs.

o'clock A. M., and recorded in Vol. 27, Kccord of

Chat. Mtgs., said County, on page 291.

M. H. AVELLS,

County Auditor.

J. K. Davis,

Deputy.

[Claimant's (Puget Bound B. & D. Go's.) Exhibit

No. 8.]

Know all men by these presents: That the First

National Bank of Seattle, in consideration of the sum

of forty-seven thousand five hundred seventeen and

thirty-live hundredths dollars ($47,517.35), to it in

hand ])aid, the receipt whereof is hereby acknowl-

edged, has assigned, transferred and set over, and by

these presents does assign, transfer and set over unto

the Puget Sound Bridge & Dredging Company, a cor-

]wration under the laws of Nevada, having an office

in the city of Seattle, and to its successors and as-

signs, that certain mortgage or bill of sale intended

as a mortgage, u})()n that certain dredger named

"Seattle," and dated July 24, 1902, made by D. McI..

Brown. W. A. Brown, 1). A. Brown, C. M. Nettleton

and Alexander Watt, and of record in the office of

the County Auditor of King County, Washington,

in vohnue 19 of Miscellaneous, at page 475, and in the

office of the County Auditor of I^ierce County, Wash-

ington, in Volume 27 of Chattel Mortgages at page

291, and in the office of the Count}' Auditor of Snoho-

mish County, Washington, in Volinne 17 of Mis-

cellaneous, at page 501, and the debt thereby secured,
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and said First National Bank of Seattle does hereby

authorize and empower the said Puget Sound Bridge

& Dredging Company to sue for, collect, demand and

receive the moneys due upon said mortgage, and all

lawful remedies to take, institute and prosecute for

the recovery of the sums of money secured hy said

moi-tgage, hut at its own proper cost and charge.

In witness whereof, the President of the Pii'st

Kational Bank of Seattle has, by authority of the

Board of Directors thereof, hereunto set his hand

and caused the seal of said First National Bank o^

Seattle to be hereunto affixed, this 13th day of June,

A. D. 1905.

FIRST NATIONAL BANK OF SE-

ATTLE.

[Seal] By L. TUENEE,
President.

State of Washington,

County of King,—ss.

This is to certify, that on this 13th day of June,

1905, before me, the subscriber, a notary public in

and for the State of Washington, duly commissioned

and sworn, personally came Lester Turner, to me

known to be the person named in and who executed

the foregoing instrument, as President of the First

National Bank of Seattle, and acknowledged to me

that he signed, sealed and delivered the same as his

free and voluntary act and deed, as President of said

First National Bank of Seattle, and as and for the

act and deed of said corporation, and said Lester

Turner, being first duly sworn, according to law, de-

poses and says that the seal affixed to said instru-
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niciit is the corporate seal of the First National Bank

of Seattle, the corporation which executed the fore-

going instrument, and that he is authorized to execute

the same.

Witness my hand and official seal, tlie day and ,yeai-

in this certificate first above written.

[Seal] JAJMES KIEFEE,
Notary Public in and for the State of Washington,

Residing in Seattle.

[Endorsed]: Claimant's Exhibit ''8.'' Filed in

the U. S. District Court, Western Dist. of Washing-

ton. Jun. 2, 1906. R. M. Hopkins, Clerk. A. N.

Moore, Deputy.

[Seal]

Assignment of Mortgage—First National Bank of

Seattle to Puget Sound Bridge & Dredging Com-

pany.

[Claimant's (Fuget Sound B. & D. Go's.) Exhibit

No. 9.]

238035 D. McL. BROWN et al.

to

FIRST NATIONAL BANK OF SE-

ATTLE.
BILL OF SALE.

Know all men by these presents: that D. McL.
Brown, \\. A. r>r()wn, I). x\. Brown and C. M. Net-

tletoii, constituting the Seattle Bridge Company, a

co])artnership, and Alexander Watt, the parties of

the first part, in consideration of the sum of monev
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heretofore advanr-ed by the First National Bank of

Seattle, the party of the second part, for the eon-

strnetion of the dredge hereinafter mentioned, and

such fnrther advances as may hereafter l)e made

by said second party to said first parties, have ]jar-

gained, sold, assigned and transferred, and do hereby

bargain, sell, assign and transfer to S'aid second

party, its successors and assigns, all their right, title

and interest in and to that certain proi>erty described

as follows, to wit:

That certain dredger named "Seattle," belonging

to said first parties, together witli all machinery, fix-

tures and equipments connected, or which may here-

after be connected therewith.

To have and to hold the said property to the said

party of the second part, its successors and assigns

forever.

In witness whereof, we have hereunto set our

hands and seals this 24 day of July, 1902.

D. McL. BROWN,
W. A. BROWN,
D. A. BROWN,
C. M. NETTLETON,
ALEXANDER WATT,
By D. McL. BROWN,

His Attornev in Fact.
State of Washington,

County of King,—ss.

This certifies that on this 24th day of July, 1902,

before me. Jay C. Allen, a notary public in and for

the State of Washington, residing at Seattle, duly

commissioned and sworn, pereonally came D. McL.
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Brown, A. Brown, I). A. Brown and C. M. Nettle-

ton, to me well known to he the persons who executed

the foregoing instrument, and acknowledged to me
that they signed and sealed the same as their free

and voluntary act and deed. And the said D. MeL.

Brown fui'ther acknowledged to me that he, as the

attorney in fart of said Alexander Watt, signed and

sealed the same as the act and deed of said Watt.

In witness whereof, I have hereunto set my hand

and affixed my official seal the day and j^ear in this

certificate first above written,

JAY C. ALLEN,
Notary Public in and for the State of Washington,

Residing at Seattle.

J. C. A.

N. P.

Com. Ex.

Sept. 5,

1902.

State of Washington,

Cbimty of King,—ss.

I). McL. Brown, W. A. Brown, D. A. Brown and
C. M. Nettleton, being first duly sworn, each for liim-

self deposes and says, that he is one of the parties

who execnted the foregoing instrument and that the

same is made in good faith, and without any design

to liiiuh'T, delay or defraud any ci'editor or creditors.

D. McL. BROWN.
W. A. BROWN.
D. A, BROWN.
C. M. NETTLETON.
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Subseribed and sworn to before me this 24tli day

of Jul}^ 1902, as witness m.y hand and official seal.

JAY C. ALLEN,

Notary Pnblie in and for the State of Washington,

Residing- at Seattle.

J. C. A.

N. P.

Com. Ex.

Sept. 5,

1902.

Filed for record at reqnest of First National Bank,

Jul. 25, 1902, at 56 min. past 8 A. M.

GEO. B. LAMPING,
County Auditor.

By Ellen S. Fish,

Deputy.

State of Washington,

County of King,—ss.

I, J. P. xVgnew, Auditor of King County, State of

Washington, and ex-officio Eecorder of Deeds in and

for said county, do hereby certify the aboye and

foregoing to be a true and correct copy of a bill of

sale, D. McL. Brown et al. to First National Bank

of Seattle, filed for record on the 18th day of Jany.,

1905, and indexed on the mortgage side of the index

of Chattel Mtgs., p. 90, and filed in the file of Chat-

tel Mtgs. and filed as No. 8958^/^, and recorded in this

office in Vol. 19 of Miscel., page 475, Records of King

County, on July 25th, 1902.
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Witness my liaiid and official seal this 30tli day of

Jan., 190().

[Seal] J. P. AGNEW,
Anditor of King Connty, Washington.

By W. W. Castle,

Depnty.

No. 4296.

[Endorsed]: Claimant's Ex. "9." Filed in the

U. S. District Conrt, Western Dist. of Washington.

Jnn. 2, 1906. R. M. Hopkins, Clerk. A. N. Moore,

Deputy.

[Claimant's (Puget Sound B. & D. Go's.) Exhibit

No. 10.]

AFFIDAVIT.

State of Washington,

C^ounty of King,—ss.

Lester Turner, being first duly sworn, according

to law deposes and says: That he is the President of

the First National Bank of Seattle, the grantee and

mortgagee named in that certain bill of sale dated

July 24, 1902, and recorded in the office of the County

Auditor of King County, Washington, on the 25th

day of July, 1902, in Volume 19 of Miscellaneous, at

page 475, and a copy thereof filed this day in the said

auditor's office, and made by D. McL. Brown, W. A.

Brown, D. A. Brown and C. M. Nettleton, consti-

tuting the Seattle Bridge Company, a copartnership,

and Alexander Watt, the parties of the first part, to

the First National Bank of Seattle; said instrument
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being made to ser-iire the said First Xational Bank

of Seattle for the money theretofore advanced by the

said First National Bank of Seattle and thereafter

to be advanced to the said first parties, and conveying

as security for the said advances to said First Na-

tional Bank of Seattle, tliat certain dredger named

"Seattle," together with all the machinery, fixtures

and equipments connected therewith, or wliich might

thereafter be connected therewith.

Affiant further says that the indebterlness secured

by the said instrument is still due and unpaid, and

there is now due and owing to the said First National

Bank of Seattle and secured by said instrument and

a lien upon said dredger "Seattle" the sum of Forty-

three Tliousand Seventeen and Tliirty-five Hun-
dredths Dollars ($43,017.35).

LESTEK TURNER.

Subscribed and sworn to before me on this 18th

daj^ of Januarv, 3905.

JAMES KIEFER,
Notary Public in and for the State of Washington,

Residing at Seattle.

J. K.

Notary Public

Com. Exp.

Nov. 6,

1905.

State of Washington,

County of King,—ss.

I, J. P. Agnew, Auditor of King County, State of

Washington, and ex-officio Recorder of Deeds, in and
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for said eoinit.v, do hereby eertif}^ the above and fore-

goino- to be a true and correct copy 'of an affidavit of

Lester Tui-ner, filed for record on the 18th day of

January, 1905, and indexed on the mortgagor side of

the Chattel Mortgage index, p. 276, and filed in the

file of Chattel Mtgs. as No. 8959, and recorded in this

office in Vol. 38 of Chat. Mtg's., page 474, Records

of King County.

Witness my hand and official seal this 30th day of

January, 1906.

[Seal] J. P. AGNEW,
Auditor of King County, Washington.

By W. W. Castle,

De])uty.

No. 4297.

[Endorsed] : Claimant's Ex. "10.'' Filed in the

U. S. District Court, Western Dist. of Washington.

Jun. 2, 1906. R. M. Hopkins, Clerk. A. N. Moore,

Deputy.

[Claimant's (Puget Sound B. & D. Go's.) Exhibit

No. 11.]

CERTIFIED COPY OF A BILL OF SALE.
186868.

Know all men by these presents, that D. McL.

Brown, W. A. Brown, D. A. Brown and C. M. Net-

tleton, constituting the Seattle Bridge Company, a

copartnership, and Alexander Watt, the parties of

the first part, in consideration of the sum of money

heretofore advanced hy tlie First National Bank of

Seattle, the party of the second part, for the construe-
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tion of the Dredge liereinafter mentioned, and such

further advances as may hereafter ])e made by said

second party to said first parties, have bargained,

sold, assigned and transferred, and do hereby bar-

gain, sell, assign and transfer to said second party,

its successors and assigns, all their right, title and in-

terest in and to that certain property described as fol-

lows, to wit

:

That certain dredger named "Seattle," belonging

to said first parties, together with all machinery, fix-

tures and equipments connected, or which may here-

after be connected therewith.

To have and to hold the said propert,y to the said

party of the second ])art, its successors and assigns

forever.

In witness whereof we have hereunto set our hands

and seals this 24th day of July, 1902.

D. McL. BEOWN.
W. A. BROWN.
D. A. BROWN.
C. M. NETTLETON.
ALEXANDER PFATT.

By D. :McL. BROWN,
His Attorney in Fact.

State of Washington,

County of King.

This certifies, that on this 2 tth day of July, 1902,

liefore me, Jay C. Allen, a Notary Public in and for

tlie State of Washington, residing at Seattle, duly

conunissioned and sworn, ])ersonally came D. McL.
Brown, A. Brown, D. A. Brown and C. M. Nettle-
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ton, to me well kuo^Yn to be the persons who executed

the foregoing instrument and acknowledged to me

that they signed and sealed the same as their free and

voluntary act and deed. And the said D. McL. Brown

further acknowledged to me that he, as the attorney

in fact of said Alexander Watt, signed and sealed the

same as the act and deed of said Watt.

In witness whereof, I have hereunto set my hand

and affixed my official seal, the day and year in this

certificate first above written.

JAY C. ALLEX,
Notary Public in and for the State of Washington,

Residing at Seattle.

JAY C. ALLEX,
Notan^ Public, State of Washington, Commission

Expires Sep. 5, 1902.

State of Washington,

County of King.—ss.

D. McL. Brown, W. A. Brown. D. A. Brown and

C. ]\I. Nettleton. being first duly sworn, each for him-

self deposes and says, that he is one of the parties wlio

executed the foregoing instrmnent, and that the same

is made in good faith and without any design to hin-

der, delay or defraud any creditor or creditors.

D. McL. BBOWX.
W. A. BPOWX.
D. A. BROWX.
C. M. XETTLETOX.
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Subscribed and sworn to before me this 24th day of

July, 1902, as witness my hand and official seal.

JAY C. ALLEN,
Notary Public in and for the State of Washington,

Residing at Seattle, Washington.

JAY C. ALLEN,
Notary Public, State of Washington, Commission

Expires, Sep. 5, 1902.

238035.

Filed for record at request of First Nat'l. Bank,

Jul. 25, 1902, at 56 min. past 8 A. M., and recorded

in Vol. 19 of Miscel., page 475, Records of King

County, Wash.,

GEO. B. LAMPING,
County Auditor.

By Ellen S. Fish,

Deputy.

77193.

Office of County Auditor,

County of Snohomish,

State of Washington,—ss.

Filed for record at request of American Natl. Bk.

on Jan. 5, 1903, at 28 minutes past 10 o'clock A. M.,

and recorded in Vol. 17 of Miscellaneous, page 201,

records of said county.

W. M. ROSS,

County Auditor.

By A. J. Wolf,

Deputy.
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State of AVashington,

Count.y of Pierce,—ss.

I, I. M. Howell, County Auditor, in and for Pierce

County, State of Washington, do hereby certify that

the within and foregoing instrument in writing is a

full, true and correct coyjy of a Bill of Sale, tiled for

record in this office on the 21st day of January, A. D.

1905, at 10:25 o'clock A. ]\L, and recorded in Vol. 27,

page 291, Record of Chattel Mortgages, Indexed

Volume 4 of Indexes of Chattel Mortgages, page 57,

Fee Number 186868, as appears from the record of

said instrument now in this office.

In witness whereof, I have hereunto set my hand

and affixed my official seal this 2d day of February,

A. D. 1906.

[Seal] I. M. HOWELL,
County Auditor.

[Endorsed] : Claimant's Ex. "11." Filed in the

U. S. District Court, Western Dist. of AA^islnngton,

Jun. 2, 1906. R. M. Hopkins, Clerk. A. X. Moore,

Deputy.

[Claimant's (Puget Sound B. & D. Go's.) Exhibit

No. 12.]

CEETIFIED COPY OF AX AFFIDAVIT.
AFFIDAVIT.

State of AN'ashington,

County of King,—ss.

Lester Turner, 1)eing first duly sworn, according to

law, deposes and says

:
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That lie is tlie president of tlie First National Bank

of Seattle, the grantee and mortgagee in tliat certain

Bill of Sale dated Jnly 24, 1902, and recorded and

filed for record , day of January, A. D. 1905,

in the office of the County Auditor of Pierce County,

where the dredger "Seattle" named in said instru-

ment now is located, and a co])y thereof filed on the

same day in the said Auditor's office, and made by D.

McL. Brown, W. A. Brown, D. A. Brown and C. jM.

Nettleton, constituting the Seattle Bridge Company,

a copartnership, and Alexander Watt, the parties of

the first part, to the First National Bank of Seattle

:

said instrument being made to secure the said First

National Bank of Seattle for the money theretofore

advanced b}^ said First National Bank of Seattle and

thereafter to be advanced by the said first parties and

conveying as security for the said advances, to the

said First National Bank of Seattle, that certain

dredger named "Seattle," together with all the ma-

chinery, fixtures and equipments connected therewith

or which might thereafter be connected therewith.

Affiant further says that the indebtedness secured

by the said instrument is still clue and unpaid, and

that there is now due and owing to the said First

National Bank of Seattle and secured by said instru-

ment and a lien u]3on said dredger "Seattle," the sum

of Forty-three Tliousand Seventeen and Thirty-five

hundredths Dollars ($43,017.35).

LESTER TURNER.
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Siibscrilx'd and sworn to before me on this 18th day

of January, 1905.

JAMES KIEFER,

Notary Pul)]ic in and for the State of Washington,

Residing in Seattle.

JAMES KIEFER,
Notary Public, State of Washington, Commission

Expires Nov. 6, 1905.

State of Washington,

County of Pierce,—ss.

I, I. M. Howell, County Auditor, in and for Pierec

County, State of Washington, do hereby certify that

the within and foregoing instrument in writing is a

full, true and correct copy of an affidavit, filed in

this office on the 21st day of January, A. D. 1905, at

10:27 o'clock A. :\[., indexed Vol. 4, Indexes of Chat-

tel Mortgages, i)age 57, Fee Nmnber 186869, as ap-

pears from the file of said instrument now in this

office.

In witness whereof, I have hereunto set my hand

and affixed my official seal this 2d day of Februar>',

A. D. 1906.

[Seal] I. M. HOWELL,
County xVuditor.

[Endorsed]
: Claimant's Ex. "12." Filed in the

U. S. District Court, Western Dist, of AVashington.

Jun. 2, 1906. R. M. Hopkins, Clerk. A. X. ^^loore,

Deputy.
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[Claimant's (Puget Sound B. & D. Co.'s), Exhibit

No. 13.]

D. McL. BROAVN et al

to

FIRST NATIONAL BANK
Know all men hy these presents :That D. McL.

Brown, AV. A. Brown, D. A. Brown and C. M. Nettle-

ton, constituting the Seattle Bridge Company, a co-

partnership, and Alexander Watt, the ])arties of the

first part, in consideration of the sum of money here-

tofore advanced by the First National Bank of

Seattle, the party of the second ]:)art, for the construc-

tion of the Dredge hereinafter mentioned, and such

further advances as may hereafter be made l3y said

second party to said first parties, have bargained,

sold, assigned and transferred, and do herel3y bar-

gain, sell, assign, and transfer to said second i^arty,

its successors and assigns, all their right, title and in-

terest in and to that certain pro])erty described as fol-

lows, to wit

:

That certain dredger named "Seattle," belonging

to said first parties, together with all machiner}^ fix-

tures and equipments connected, or which may here-

after be connected therewith.

To have and to hold the said ])ro])erty to the said

party of the second part, its successors and assigns

forever.
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In witness whereof, we have hereunto set our hands

and seals tliis 24tli day of July, 1902.

D. McL. BROWN.
^Y. A. BROWN.
D. A. BROWN.
G. M. NETTLETON.
ALEXANDER WATT,

By 1). MeL. BROWN,
His Attorney in Fact.

State of Washington,

County of King,—ss.

This certifies, that on this 21th day of July, 1902,

before me, Jay C. Allen, a notar.y public in and for

the State of Washington, residing at Seattle, duly

commissioned and sworn personally came D. McL.

Brown, A. Brown, D. A. Brown and 0. M. Nettleton,

to me well known to be the persons wdio executed the

foregoing instrument and acknowledged to me that

they signed and sealed the same as their free and vol-

untary act and deed. And the said D. McL. Brown
further acknowledged to me that he, as the attorney

in fact of said Alexander Watt, signed and sealed the

same as the act and deed of said Watt.

In witness whereof. 1 ha^'e hereunto set my hand

and affixed my official seal, tlie day and year in this

certificate first above written.

JAY C. ALLEN,
Notary Public in and for the State of Washington,

Residing at Seattle.

JAY C. ALLEN,
N. P. Seal Com. Ex. Sept. 5, 1902.
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State of Vraslniigtoii,

Coiint.y of King,—ss.

J). IMcL. Brown, W. A. Brown, D. A. Brown and

C. M. Nettleton, Ijeing first dnly sworn, each for liim-

self de]joses and says, that lie is one of the parties who

executed the foregoing instrument, and that the same

is made in good faith, and without any design to

hinder, delay or defraud any creditor or creditors.

D. McL. BROWN.
W. A. BROWN.
D. A. BROWN.
C. M. NETTLETON.

'Subscribed and sworn to before me this 24th day

of July, 1902, as witness my hand and official seal.

JAY C. ALLEN,
Notary Public in and for the State of Washington,

Residing at Seattle, Washington.

JAY C. ALLEN.
N. P. Seal

Com. Ex. Sept. 5, 1902.

Filed for record at request of American Natl. Bk.

Jan. 5-1903, at 10.28 A. M.
W. M. ROSS,
County Auditor.

(Recorded in Vol. 17 of Miscellaneous, page 501

and 502.)

State of Washington,

County of Snohomish,—ss.

I, S. Vestal, Auditor of Snohomish County, State

of Washington, and ex-officio Recorder of Deeds in
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and for said County, do hereby certify the above

and foregoing to be a true and correct transcript

of a Bill of Sale from D. McL. Brown et al. to First

National Bank of Seattle, of record in this office in

Vol. 17 of Miscellaneous, pages 501 and 502, Records

of said Snohomish County, and of the whole thereof.

Witness, my hand and official seal this 30th day

of January, A. D. 1906.

[Seal] S. VESTAL,
Auditor of Snohomish County, Wash.

By A. J. Wolf,

Deputy.

[Endorsed]: Claimant's Ex. "13." Filed in the

U. S. District Court, Western Dist. of Washington.

Jun. 2, 1906. B. M. Hopkins, Clerk. A. N. Moore,

Deputy.

[Claimant's Exhibit "A," Supplemental.]

This agreement, made this 12th day of Decem})er,

1899, Ix'tween the Seattle Bridge Company, i)arty of

the first part, and Alexander Watt, the party of the

second part,

A^'itncsseth, that whereas, the parties of the first

part have bid on the proposals for dredging in the

liarbor of Everett, Washington, submitted by the

(Jovernment of the Ignited States, bids therefor have
])een received and opened on the 28th day of Novem-
ber, 1899, and whereas, if the contract for doing the

said dredging and work connected therewith shall ))e

awarded to the said first party, they mil desire to

]jurcliase a dredge suitable for performing such

work.
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And whereas, said second part}^ claims to own the

right to build a dredger of the ]:»attern known as the

"Bowers Dredger," including all patents issued b.y

the government of the United States to A. B. Bowers,

for the construction of dredgers and the disposal

of the spoil ; and all dredging apparatus of whatever

character for which patents liave hitherto been is-

sued to said Bowers;

In consideration of the premises, this agreement

witnesseth : That if the contract for doing the dredg-

ing in Everett harbor, above referred to, shall l)e

awarded to the said party of the first part, then the

said first party will enter into such agreement and

furnish mone^v for the consideration of a dredger

under the rights claimed to be owned by the said

second part.y, in the State of California. Said

dredger to have a twenty-two inch suction and

twenty inch discharge pi]3e with engines of six luui-

dred indicated horse-power, with hull sufficient to

carry all necessary machinery and apparatus. All

contracts for such dredger and machinery to be used

in same, to be made hj said first party, who is to

have the general control of said construction.

The said second ])arty hereby covenants and

agrees that he is the owner of the riglit to l)uild in

the State of California, and to sell to any purchaser

a dredger such as is above described, and to use there-

in any and all patents issued by the United States

to said A. B. Bowers for dredgers or dredging ma-
chinery or apparatus, and all apparatus for the dis-

posal of the spoil, free from any claim of royalty of

the said A. B. Bowers, or any other person; and
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that the ]3urchasor of any drodajer so ponstriicted ^vill

be authorized to use the same at any -j^oints in the

State of Washino-ton, or elsewhere.

And it is expressly understood and ap;reed, that in

case the said contract for said dredgina,- shall l)e

awarded to said party of the first part, the said party

of the second part shall submit to the said first party

evidence of his title and right to build and sell such

a dredger as is hereinbefore described, at the place

mentioned, and that such evidence must be satisfac-

tory to the said party of the first part; and in case

the said first part.v shall not be satisfied with said

title and rights of the said second ])arty. then this

agreement shall be void.

The said party of the second ]iart further cove-

nants and agrees that in case the said first party

sliall accept as sufficient the rights of the said second

party to build and sell a Bowers dredger, as afore-

said, and shall build the same, and thereafter any

controversy shall arise over the use of the right to

use the said dredger, or the right of the parties here-

to to use the same in the performance of the work

hereinbefore mentioned, or any work within the

State of Washington, the said party of the second

part shall, at his own expense, defend any suit or

suits or legal actions of any nature whatsoever,

lirought to try the said right, or to collect any roy-

;^lty or damages from the ])arties hereto, or any of

them, for the use of the said dredger within the State

of Washington.

The said second party is to furnish all plans and

details for the machinerv and hull of such dreda-er
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at the reasonable value thereof, the same to be

deemed a part of the cost of constmcting said

dredger.

It is further covenanted and agreed that such

dredger, when so constructed, shall l^e used in the

execution of the said contract for dredging the

Everett harbor (if the contract therefor shall be

awarded to the said first party), and that the pro-

ceeds derived from the said work shal he applicable,

first, to the pajanent of all costs and expenses of

doing such work, including superintendence and

office expenses; second, to the reimbursement to the

said first party of all cost of building said dredge,

and third, the surplus over and above the items afore-

said shall be divided between the parties to this con-

tract, two-thirds to the said first party and one-third

to the said second party.

The said second party agrees to superintend tlie

work of the construction of said dredger at an ex-

pense not exceeding one hundred dollars a month.

such expense to be deemed a i^art of the cost of con-

structing said dredger.

The second party is also, in case the said contract

for dredging is obtained liy the first party, to have

charge and supervision of the work of the said dredg-

ing, subject to the general control of tlie said first

party, and is to have for such services a salary of

two hundred dollars a month, the same to be deemed

a part of the expenses of executing the said contract.

Said second party covenants, as a part of the in-

ducement to the making of this contract, that he has

large experience in the operation of dredgers, and
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is capable of skilfully suiiervisino- and managin."- the

operation thereof.

It is further agreed that when the said dredger has

l)een constructed and paid for as hereinbefore pro-

vided, the same shall ])elong to the parties hereto

in the proportion of forty-nine one-hundredths to

the first party and fifty-one one-hundredths to the

said second party. In case either party shall desire

at any time hereafter to sell his or their interest

therein, he or they shall give the other party the first

opportunit}' to buy such interest on terms as favor-

able as shall be offered to any other person.

It is expressly understood and agreed hereby, that

in case the said contract for dredging Everett Har-

bor shall not be awarded to the said party of the

first part, then the covenants and agreements here-

in contained shall be void and of no effect.

It is further agreed that the said first party shall

have the right to hypothecate, hy mortgage or other

suitable instrument in writing, all interests of both

])arties hereto, in any dredger constructed as afore-

said, to the First National Bank of Seattle, or such

other corporation, person or ])ersons as may furnish

money for building said dredger or for carrying out

such dredger contract, to secure to such bank, cor-

l)oration, person or ]iersons the repa^nnent of all

moneys so advanced.

And the said second party hereliy constitutes the

said i)arty <»f the first pai-t, by its managers, J. T.

McPherson and 1). McL. Brown, his attorney in fact,

to make, execute and deliver in the name and l)ehalf
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of said second party, an,y instrument necessary or

proper for the purpose.

It is further aojreed that if tlie ]3arty of the first

part shall obtain fro;/ the Pu<>et 8onnd Dredging-

Co. the right to construct such dredge within the

State of Washington, then such dredge may at the

option of the said first party he built in the said

State, subject to the ]^rovisions hereinbefore con-

tained. If arrangement shall be made whereby any

dredge Ijelonging to the Puget Sound Dredging Co.,

or other persons, shall be purchased or leased, the

rights of the second ])arty therein shall be the same

as in this agreement.

It is further expressly understood and agreed tliat

the title and rights hereby agreed to l)e conveyed are

not absolute, but are subject to, and only to, the re-

strictions that any dredger constructed, built, ]3ur-

eliased or leased under the provisions hereof shall not

1)0 used in the State of California, nor in any part

of the State of Oregon south of tlie Columbia River

or its tributaries in the said State of Oregon, nor in

Gray's Harbor in the State of Washington.

In witness hereof the parties hereto have hereunto

set their hands and seals this 12th day of December,

1899.

SEATTLE BRIDGE COMPANY,
By D. McL. BROWN. [Seal]

J. T. Mcpherson. [Seai]

ALEXANDER WATT. [Seal]

Witness

:

J. A. STRATTON.
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[Endorsed]: Exhibit "A" (Supplemental) Filed

in the U. S. District Coiirt, Western Dist. of Wash-

ington. October 16, 1907. R. M. Hopkins, Clerk.

A. N. Moore, Deputy. \

Agreement with Alexander Watt, Dec. 12, 1899.

Testimony.

Page 277.

Seattle, February 16, 1906.

Continuation of proceedings pursuant to agree-

ment.

Present: ]\Ir. IRA A. CAJMPBELL, for the Claim-

ant.

Mr. BALLINGER,
Mr. BRONSON, for the Seattle Hardware

Co. and F. W. Baker.

Mr. KIEFER, for the First National

Bank.

CLAIMANT'S TESTIMONY.

LESTER TURNER, a witness called on behalf of

the claimant, being duly sworn, testified as follows:

(By Mr. CAMPBELL.)
Q. Wliat is your name?

A. Lester Turner.

Q. What conne<'tion, if any, have you with tlie

First National Bank ? A. President of the bank.

Q. During As-liat period have you been President?

A. Since 1903; 1 was cashier prior to that time.

Q. Was the Seattle Bridge Company ever in-

debted to you, that is. to the First National Bank?

A. Yes, sir.
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Q. Was the indebtedness evidenced by any docu-

ments? A. By notes.

Mr. BRONSOX.—I would like to lla^•e entered in

the record on behalf of F. W, Baker, the objection

that no evidence on behalf of the claimant, the Se-

attle Bridge Companv, can Ije introduced, on the

ground that the Seattle Bridge Company is not com-

petent to appear and defend, or introduce any evi-

dence on its own behalf in this action, owing to the

fact that it has not any such title or interest appear-

ing on the pleadings in this case as to give the stand-

ing to do so.

Q. I will hand you these notes and ask you

whether these are the notes referred to Ity you as

evidencing the indebtedness of the Seattle Bridge

Company to the First National Bank ?

A. Yes, sir.

Mr. C. CAMPBELL.—I ask tliac tliese papers

identified by the witness be marked for identifica-

tion,

(Papers marked Claimant's identifications ''1,"

-1 '^, *, o and "b respectively.)

Q. Was this indebtedness secured in any way?
A. It was secured by mortgage on the dredge.

^Ir. BROXSON.—I object as calling for a conclu-

sion, the document is the ])est witness.

A. That is, it was in tlie form of a bill of sale to

the dredge "Seattle."

Q. I will hand you this bill of sale and ask you
wliether this is the document that you have just re-

ferred to as the security for the notes?
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A. Yes, sir, that is the one.

(Paper marked Claimant's Exhibit "7," for iden-

tification.)

Q. Was the Seattle Bridge Company indebted to

the First National Bank at the time this bill of sale

was given? This bill of sale dated July 24, 1902?

Mr. BRONSON.—I object as calling for a conclu-

sion.

A. Yes, sir.

Q. I will again hand you these notes which have

been marked for identification, and ask you whether

by referring to them you can state the amount of

the indebtedness owing to the bank at the time the

lull of sale was given?

Mr. BROXSOX.—I object as calling for a con-

clusion.

A. What is the date of the 1)ill of sale?

Q. July 24, 1902.

A. The amount of tlie inde1)tedness at that time

was $50,517.35.

Q. I notice, Mr. Turner, that this bill of sale cov-

ers further advances which might be made liy the

First X^ational Bank to the Seattle Bridge Company.
I will ask you whether any advances were made un-

der this bill of sale after the 24th of July, 1902?

Mr. BROXSOX.—I object as calling for a con-

clusion of the witness, and as based on the statement

of counsel which is not in evidence.

A. Yes, other advances were made.

Q. By referring to these notes, can you tell me
what advances were made after that date?
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A. All these notes are for advances made after

lliat time, thirty-three thousand dollars evidenced by

these notes that was advanced after that date,

Q. Were these future advances made pursuant to

this bill of sale?

Mr, BRONSON,—I object as calling for a con-

rlusion of the witness.

A. Yes, sir.

Q. What, if any, understanding existed between

you and the Seattle Bridge Company as to these fu-

ture advances, with reference to their being covered

by the bill of sale %

Mr, BRONSON,—I object as incompetent, irrele-

vant and immaterial and calling for a conclusion of

the witness,

A. The understanding was that the bill of sale

was to secure all advances made to that company.

Q, These advances were made on that under-

standing?

Mr. BRONSON.—I make the same objection.

A. Yes, sir.

Q. I will ask you whether or not the First Na-

tional Bank ever sold and assigned these notes to any

party? A. Yes, sir.

Q. To whom?
A. To the Puget Sound Bridge & Dredging Com-

pany.

Q. Do you recollect the date of that assignment ?

A. No, I do not now.

Q. AYas that assignment made in writing or not ?

A. Yes, it was.
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Q. I will hand .you this paper and ask you

whether this is the assi.sjnment you refer to ?

A. Yes, sir.

(Paper marked Claimant's Exhibit "8" for iden-

tification.)

Q. Did you, ]jursuant to the assi,i3jnment, deliver

these notes and this mortt;a,2,'e ? A. Yes, sir.

Q. I will ask you, Mt. Turner, whether you ever

caused this bill of sale to be recorded?

Mr. BRONSON.—I object as not the best evi-

dence..

A. Yes, sir.

Q. Where?

Mr. BRONSON.—I make the same objection.

A. I will have to look at the instrument itself.

Mr. CAMPBELL.—Claimant at this tmie desires

to introduce this instrument (identification 7) to-

gether witli tlie endorsements in evidence,

(Paper marked Clahnant's Exhibit "7," filed and
recorded herewith.)

Q. I will ask i/oa ever caused a r{)])y ol' that bill

of sale to be hied and indexed?

Mr. BRONSON.—I object as n(.t tlu> best evi-

dence.

A. Yes, sir.

Q. Where?

Mr. BL*ONSOX.—1 make the same ('l)jection.

Q. In what country? A. In this countrv.

Mr. BRONSON.—On behalf of F. W. Baker and
the Seattle Hardware Company I object to the intro-

duction by the Seattle Bridge Company of tlie offered

I
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exhibit 7, upon the ground that the same is incom-

l^etent, irrelevant and immaterial, that it is not perti-

nent to any of the issues in this ease and according

to the is.s'<? as presented by the Puget Sound Bridge

and Dredging Company; and that the same is not

so executed, recorded, acknowledged or indexed as is

required by the registry laws of the State of Wash-

ington to entitle it to be recorded, or to give it any

force and effect as a chattel mortgage.

Mr. CAMPBELL.—I offer these six notes identi-

fied by the witness in evidence.

Mr. BPONSON.—I object, in connection with the

six exhibits offered by the Puget Sound Bridge and

Dredging Company, to the said offered exhibit 7, fur-

ther that it is incompetent, irrelevant and innnate-

rial, in that it does not purport to secure any of the

said exhibits 1 to six with reference to the offered

exhibits 1 to 6, of the Puget Sound Bridge and

Dredging Company, I make on behalf of F. W.
Baker and the Seattle Hardware Company", the ob-

jection that these exhibits are incompetent, irrele-

vant and immaterial, not in any way apparently con-

nected with the issues in this case as l^etween the i>ar-

ties hereto.

Mr. CAMPBELL.—I desire to offer in evidence at

this time a certified co])}^ of the record of the bill

of sale marked Claimant's Exhibit "7," as shown by

the records of the County Auditor's office of King

County.
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Mr. BRONSON.—I object on the same grounds as

made relative to the original document 7.

Mr. CA:\IPBELL.—It is understood that there is

no objection to the use of the certified copy '?

Mr. BRONSON.—I make no objection because it

is a certified copy, but object to it on the grounds that

were made to the offer of exhibit "7."

(Paper marked Claimant's Exhibit ^'9" filed and

returned herewith.)

Q. I will ask you, Mr. Turner, whether you ever

swore to and caused to be filed in the County Audi-

tor's office of King County an affidavit setting forth

the amount of the indebtedness to the First National

Bank by the Seattle Bridge Company?

Mr. BRONSON.—I object as not the best evidence,

and as incompetent, irrelevant and immaterial.

A. Yes, sir, I did.

Q. I will ask ;^x)u if this is a true copy of that affi-

davit? A. I think so.

Q. As far as your recollections are concerned,

that is a true copy ? A. Yes, sir.

Mr. CAMPBELL.—I offer this in eviden<e.

(Paper marked Claimant's Exhibit 'MO" filed

and returned herewith.)

Mr. CAMPBELL.—I offer a certified copy of the

record of chattel mortgages in the office of the County
Auditor of Pierce County; also a certified copy of

the record of this affidavit in the County Auditor's

office of Pierce Countv.
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Mr. BRONSON.—I make the same objections to

the offer (identifications 11 and 12), that were made

to the offer of exhibit 7.

(Papers marked Claimant's Exhibits 11 and 12,

respectiyely, filed and returned herewith.)

Mr. CAMPBELL.—I offer a certified copy of the

record of the bill of sale in the records of the County

Auditor of Snohomish County.

Mr. BRONSON.—I make the same objection to

that.

(Paper marked Claimant's Exhibit "13" filed and

returned herewith.)

Q. Are these the original notes, Mr. Turner, at

the time the advances were made ?

A. No, they are renewals.

Q. This one, the face value of which is $55,517.35,

that is an original? A. Yes, sir.

Q. And these others are renewals?

A. Yes, sir.

Q. Were any payments, other than these en-

dorsed on the notes, ever made to the First National

Bank?

A. Yes, sir, some pajTiients were made; some

payments were made that we distinguished from the

Qotes.

Q. Touching these notes which are in evidence

now ?

A. Everything is endorsed on these notes.

Q. They represent the indebtedness owing to the

Pirst National Bank at the date of the assignment to

the Puget Sound Bridge and Dredging Company ?
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Mr. BRONSON.—I object as calling for a conclu-

sion of the witness.

A. Yes.

Cross-examination.

(By Mr. BRONSON.)

Q. Mr. Turner, are you able to testify about all

the matters in connection with the amounts due and

paid, etc., on these notes, without referring to the

notes % A. No, sir.

Q. Were these transactions such as you individ-

ually handled in the bank, all of them?

A. Yes, sir.

Q. Calling your attention to exhibits 1, 2, 3, 4 and

6, as offered by the Puget Somid Bridge and Dredg-

ing Company, I understand that these are not the

notes which were given at the times when the loans

represented by them were made by the bank %

A. Yes, sir, they are all renewals.

Q. They have been renewed a number of different

times, have they not ? A. Yes, sir.

Q. Do you know how much money has been paid

to the First National Bank by the Seattle Bridge

Company, subsequent to the execution of this Bill of

Sale, exhibit 7 of the Puget Sound Bridge and

Dredging Company ?

A. Subsequent to the 24th day of July, 1902 ?

Q, Yes, sir.

A. The amomit credited on this exhibit as having

been paid here is eight thousand, eight thousand, and

four thousand.
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Q. Now, have other sums been paid?

A. Yes, there have been other sums paid. There

has been some other indebtedness that has been paid,

represented by other notes, which have been given up.

Q. There have been other pajnuents made than

such as are included upon the back of exhibit "5"?

A. Yes, sir.

Q. Do you know the amounts of these %

A. No, I cannot state that now.

Q. It will amount to a nimiber of thousands of

dollars, will it not?

A. Yes, I should say so.

Q. Do you know, Mr. Turner, what the face of

the original notes, not the ones immediately preced-

ing, but the original notes, which notes are repre-

sented by exhibits 1, 2, 3 and 6, are renew^als of ?

A. No, I do not.

Q. Do you know how this $55,517.35, exhibit 5,

wias arrived at, Mr. Turner?

A. I do not remember now, I do not recollect.

Q. As a matter of fact, Mr. Turner, were there

not loans made after this $55,517.35, which were not

considered as secured by the dredge matter ?

A. No.

Q. Were not loans made which were secured by

assignment of contracts ? A. No.

Q. Did not you have a loan that was secured by

a contract in Tacoma ?

A. Yes, but that was not in this, that was before.

Q. But I say there w^ere such matters ?

A. Yes.
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Q. And all of the loans which \Yere made by the

Seattle Bridge Company, or all the advances made

by the First National Bank, subsequent to the bill

of sale ISTo. 7, were not made in connection with or se-

cured by that bill of sale, or any understanding of

that?

Mr. KIEFER.—I object to that ; that is not a fair

question. It is improper in form; I object on behalf

of the bank.

Mr. CAMPBELL.—I make the same objections on

behalf of the claimant.

A. All of the loans of every kind that were made

to the Seattle Bridge Company were made on the

security of that bill of sale, but we made them one

loan, possibly two loans, not now included here, for

which we took further security, in one case a con-

tract in Tacoma.

Q. Now, Mr. Turner, when you made the affida-

vit which has been introduced in evidence, marked

Claimant's Exhibit 10, did not 3^ou, as a matter of

fact, exculde from the consideration of the indebted-

ness alleged to be due the bank then moneys whicli

were advanced and secured by the Seattle Bridge

Company upon other contracts or securities ?

A. Yes, one note. One note for $4,500 was not

included in that statement. That note at that time—
this note also in addition to that was not included.

That note was left out. That note at that time, the

evidence of the loan, was a note given by one of the

partners; this concern was a partnership, and in
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making up the amount this note was overlooked in

making that.statement. That is one of the notes that

was secured by the Tacoma contract.

Q. AVhat was done with the collateral that was

put up there on that note, Mr. Turner, in connection

with the Tacoma contract?

A. Nothing was done with it ; when the imyments

were made they were credited on the notes as far as

they went.

Q. Was credited on particular notes which were

given at the time this Tacoma contract was assigned %

A. Now, let me correct myself in regard to that.

This $4,500 here was a note, was an amount that was

advanced to the Seattle Bridge Company to pay on a

moi-tgage that Dexter Horton & Co. had on their

stone quarry over here near Bremerton, from which

they were using rock in connection with that Tacoma

contract. They had an agreement, so the}^ repre-

sented to me, with Mr. Savage of Tacoma, who had

an interest with them in that contract, who agreed

with them to furnish them with the money enough

to pay us the amount that we advanced them, which

was originally nine thousand dollars. The}' only re-

ceived half, $4,500, which they paid on that not€, leav-

this. I Vx'as mistaken in regard to this being the Ta-

coma contract. There was another note covered by

that contract, which was extinguished on that mort-

gage. The other note I speak of was wiped out by

the jDroceeds of that contract.
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Q. What I was getting at, was this : It is not a

matter of fact that the Tacoma contract was assigned

to secured that particular note and nothing else ?

A. Not this.

Q. It was that other note ?

A. The particular note that does not appear here

at all?

Q. Yes. A. Yes.

Q. It was not applied, in other words, as securit}^

as against the general indebtedness ? A. No.

Q. When was that note paid, relative to tlie date

of the bill of sale?

A. You speak now of the note that we advanced

on the Tacoma contract f

Q. Yes.

A. Oh, that was quite recently; that was finally

paid, within a year. Within the past year, I think.

Q. Was there any other security put up, Mr, Tur-

ner, besides the Tacoma contract 1

A. No security except this bill of sale, which was

security.

Q. I mean other than that ?

A. No, I think not.

Q. Calling you attention to exhibits 1, 2, 3, 4, 5

and 6, in whose possession have these been recently ?

A. Since this assignment they have been in the

possession of the Puget Sound Bridge and Dredging

Company; they were assigned to them.

Q. Was the assigmnent to the Puget Sound
Bridge and Dredging Company, as absolute assign-

ment for value, Mr. Turner?
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A. It was, yes, sir.

Q. I understand, Mr. Turner, that you cannot

give from memory, the way in which this amount

in exhibit 5 is arrived at?

A. No, I have forgotten.

Q. Would the books of the First National Bank

show that ?

A. Oh, yes. We made them advances on build-

ing that dredge from time to time, advances that

amount to this much when that bill of sale w^as made.

I could not tell the amounts of the various advances,

but it was for that purpose.

Mr. BRONSON.—I will have to ask you, Mr.

Oampbell, to let us see the books of the bank whicli

bear upon that indebtedness, before i^roceeding with

the examination.

(At this time further hearing susi3ended, to be

taken up by agreement.)
March 30, 1906.

Continuance of proceedings pursuant to agree-

ment.

Present: Mr. CAMPBELL, for the Claimant;

Mr. KIEFER, " ''

Mr. BRONSON, for the Seattle Hard-

ware Co. and E. W. Baker, Inter-

venors.

LESLIE TURNER, on the stand for further

Cross-examination.

(By Mr. BRONSON.)
Q. Mr. Turner, is it not a fact that this $4500

was proven up with the administrator, Mr.
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Nettleton, as an unsecured claim against the estate

of Brown, deceased?

A. I do not think so, I do not remember about

that.

Q. You do not remember positively ?

A. I am quite sure, not.

Q. We are informed by Mr. Nettleton that it

was.

A. I do not remember putting in any claim to

Mr. Nettleton; though if I did he has the papers

there; I do not think that went into him. T do not

think it ever did.- I do not remember filing any

claim with Mr. Nettleton at all.

Q. Mr. Turner, as a matter of fact, were not

some of the advances, which are included in the

present claim of the Puget Sound Dredging Com-

pany, the claimant herein, and which were made

subsequent to the execution of the bill of sale testi-

fied to here, of a temporary character, made against

construction Avork which the dredging comi^any was

then carrying on, and which was to ])e paid speciii-

cally out of the estimates which they were getting

from time to time on that work %

A. Yes, I made them advances, further advances

for contracts that they had, several times, taking

as security in addition to what I had here already,

assignments of their contracts or ordere on tlie

people that they were working for. Some of these

were paid out in full.
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Q. And these were considered, some of tliem, as

temporary loans, independent of the general loan

which you were carrying, were they not?

A. Well, there was not any penBanent loan; we

were carrying—the thing was up and down right

along; it was added to and taken from; as they had

money we applied it to the j^ayment of the indebted-

ness.

Q. It was not agreed, was it, that at the time one

of these intermediate advances was made, that it was

to be expressly secured by that bill of sale, in each

individual instance ?

A. In ever}^ case from the beginning, from tlie

first loan that we made these people, the understand-

ing was explicitly between ns that that dredge se-

cured everything that the bank loaned them, every

time whatever. But in these particular cases I took

additional security for them—I would not have

loaned them that money on this security alone ijrob-

ably; and as additional security I took assignments

of these contracts.

Q. What I was getting at was this: You made
them the original loan, and these intermediate loans

which were made against these estimates, etc., were

not in contemplation at the time the original loan

and bill of sale were made ?

A. Xo, we did not know that they were coming

up.

Q. Now, I do not understand you to testify, do I,

that it was recited or agreed in each of tlie individual
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instances, wlien these subsequent advances were

made, tliat tliey M'ere to be secured by that bill of

sale, other than the general agreement that you had

in the first x^lace'?

A. The agreement was that whatever loan we

made we should hold this dredge as security for it.

Q. (By Mr. CAMPBELL.) Under the mort-

gage?

A. Under tlie mortgage. I will sale that wdien

the bill of sale was taken, the amount due changed

from time to time before that. There has not been

one specific loan, having no change of amount that

remained that w^as secured by that bill of sale. We
began to advance them the money in the building and

completion of the dredge and it increased from time

to time as they required money ; and as they got any

money from their contract down at Everett it was

paid off and then added to and changed from time

to time in that way.

Q. (By Mr. BRONSON.) I understand you,

then, Mr. Turner, that the note numbered 1, and also

bearing ])ank No. 28086, for $4500 represents a bal-

ance remaining after a payment of $4500 upon a

note given on April 15th by C. M. Nettleton, and

which was afterwards transferred to the account of

the Seattle Bridge Company under date of June

14th? A. Yes, that is true.

Q. Mr. Turnei', tlie fluids paid into the registry

of the LTnited States court, for the ])ui'c]uise of the

dredge, at the sale by the LTnited States Marshal/,
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were deposited in this bank, the First National Bank,

were they not? A. Yes.

Q. Was any arrangement made between the

Puget Sound Bridge & Dredging Company and this

bank, by virtue of which the Puget Sound Bridge

and Dredging Company was to derive any benefit

either in the payment of interest to them or a credit

of interest, which would be charged to them or other-

wise for the advancement of these funds ?

A. No—let me understand you, Mr. Bronson, do

you mean

—

Mr. CAMPBELL.—I object to the witness answer-

ing the question and instruct the witness not to an-

swer the question, for the reason that it was a ques-

tion that was not gone into on direct examination,

and is imjiroper examination; and it is further im-

proper in that it is not one of the issues in this case,

and we will ask the witness not to answer that ques-

tion; and insist that the same be certified to Judge

Hanford, if proctor for intervenors insists upon it.

Mr. BRONSON.—We are willing to have the ques-

tion certified to the Court, as far as that is concerned

;

and we are willing, previous to its being certified

to rely upon the evidence of this witness in answering

the question and for that purpose make the witness

our own witness.

Q. What was the consideration paid by the claim-

ant in this ease to the First National Bank for the

transfer of the notes and the bill of sale, set fortli

herein ?
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Mr. CAMPBELL.—I object as immaterial, irrele-

vant and incompetent; the witness lias already tes-

tified that a valuable consideration was paid by the

Puget Sound Bridge & Dredging Company.

A. The consideration ]7aid me was the fact of

these notes.

Q. Yfas that consideration actually paid in cash,

Mr. Turner, or cash equivalent ?

A. Its equivalent; that is, not all in cash.

Q. Was it made hy means of a loan from your

l)ank to the Puget Sound Bridge & Dredging Com-

pany ?

A. Yes, I think there was some cash paid.

Q. Well, was it substantially the amounts

A. Yes ; secured by indorsement.

Q. Was it not part of the agreement that the First

National Bank w^ould look to the proceeds of this liti-

gation substantially for the payment of the indebted-

ness incurred ? A. No.

Q. Are jou willing to testify, Mr. Turner, that the

Puget Sound Bridge & Drevdging Company did not

prove up that $4500 note, being note No. 1, witli the

administrator of Brown's estate?

A. I do not know.

Eedirect Examination.

(By Mr. KIEFER.)

Q. Referring to that note of $4500 mentioned hy

counsel, dated April 15th, 1905, bank No. 28036, T will

ask you whether the Seattle Bridge Company got the

benefit of that loan in the beginning, whether it was a

loan to that company ?
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A. Yes, it was credited to their aecoinit.

Q. And as a matter of fact, as a mere convenience

of bookkeeping it was carried in the name of Nettle-

ton, for a time ? A. Yes.

Q. He was one of the members of the firm ?

A. He was.

Q. Mr. Turner, you were asked by counsel

whether or not you loaned anj^ money to this Bridge

Comi^any otherwise than upon security of this mort-

gage or bill of sale of the dredge, and you answered

that all the money you had loaned was loaned upon
the general understanding that it was loaned upon
the dredge and was a lien upon the dredge, do you

mean by that upon the mortgage on the dredge?

A. Yes, sir.

(Testimony of witness closed.)

Claimant's Exhibit ''1."

Due $4500. Seattle, Washington,

July 15 April 15, 1905.

Three months after date, without grace,

we promise to pay to the order of First

No. National Bank of Seattle at its banking

28036 house in the city of Seattle Forty-five hun-

dred dollars United States Gold Coin,

value received, with interest from date un-

til ijaid at the rate of 8 per cent per annum,

interest payable at maturity and if not so

paid to become a })art of the principal and

bear like interest until paid. Yv^e furthei'
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promise that if the same is not paid when

due and suit is brought to collect the same

to pay $-150.00 as attorney's fees.

(Signed) SEATTLE BRIDGE CO.

By C. M. NETTLETON.
(Stamped across left-hand end:) Jun. 14, 1905.

Claimant's Exhibit "2."

$3500.00 Seattle, Washington,

Due Feb. 24, 1905.

May 24 Three months after date, \Yithout grace,

we promise to pay to the order of the First

National Bank of Seattle at its banking

No. house in the city of Seattle, thirty-five

27184 hundred dollars United States Gold Coin,

value received, with interest from date

until paid at the rate of 8 per cent per

annum, interest payable at maturity and

if not so paid, to become a part of the prin-

cipal and bear like interest until paid.

We further promise that if the same is

not paid when due and suit is brought to

collect the same, to pay $350 as attorney's

fees.

(Signed) SEATTLE BRIDGE CO.,

By C. M. NETTLETON.
(Stamped across left-hand:) Feb. 24, 1905.

Claimant's Exhibit "3."

$5000.00 Seattle, Washington,

Due Feb. 24, 1905.

May 24 Three months after date without grace,

we promise to pay to order of First Na-
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tional Bank of Seattle, at its banking house

No. in the city of Seattle, five thousand dollars,

27186 United States Gold Coin, value received,

with interest from date until paid at the

rate of 8 per cent per annum, interest, pay-

able at maturity and if not so paid, to be-

come a part of the principal and l)ear like

interest until paid.

We further promise that if the same is

not paid when due and suit is brought to

collect the same, to pay $500.00 as attor-

ney's fees.

(Signed) SEATTLE BRIDGE CO.

By C. M. NETTLETON.
(Stamj^ed across left-hand end:) Feb. 24, 1905.

Claimant's Exhibit "4."

$5000.00 Seattle, Washington, Dec, 9, 1904.

Due Three months after date, without grace.

Mar. 9 we promise to })ay to order of First National

Bank of Seattle at its banking house in the

City of Seattle Five Thousand Dollars

United States Gold Coin, value received,

with interest from date until paid at the rate

of 8 per cent per annum, interest payable

No. monthly and if not so paid, to become a

26906 part of the principal and bear like interest

until paid.

We further promise that if the same is

not paid when due and suit is brought to col-
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leet the same, to pay $500.00 as attorney's

fees.

(Signed) SEATTLE BRIDGE CO.

By D. McL. BROWX.
(Stamped aciT-ss left-hand end:) Dec. 9, 190-1.

Claimant's Exhibit "5."

$55517.35 Seattle, AVashiugton, Dec. 31, 1901.

Due On demand after date, without grace, we

Dd promise to pay to the order of First Na-

tional Bank of Seattle at its hanlving house

in the city of Seattle Fifty-five Thousand

Five Hundred Seventeen and 35/100 Dol-

Xo. lars, United States Gold Coin, value re-

22126 ceived, with interest from date until paid at

the rate of ten per cent per annum, interest

payable monthly, and if not so paid to be-

come a part of the principal and bear like

interest until paid.

AVe further promise that if the same is

not paid when due and suit is brought to col-

lect the same, to pay $2500.00 as attorney's

fees.

(Signed) SEATTLE BRIDGE CO.

By D. :\rcL. BROWX.
D. McL. BROWX.

(Stan.iped across left-hand end) : Jan. 3, 1902.

The following endorsements appear on the back:

Received the following pa^Tnents:

Mar. 31, 1904, Int. pd. to date, $163.41.

Apr. 30, 1904, " " " " 163.44.

May 31, 1904, " " " " 163.44.
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Jun. 30, 1904, " " " " 163.44.

Jul. 30, 1904, " " " " 163.44.

Aug. 31, 1904, " " " " 163.44.

Sep. 30, 1904, " " " " 163.44.

Oct. 31, 1904, " " " " 163.44.

Nov. 30, 1904, " " " " 163.44.

Dec. 31, 1904, " " " " 163.44.

Jan. 31, 1905, " " " " 163.44.

Date. Int. paid to Principal. Balance due.

Interest.

Jan. 31, 1902. date. $462.65

Feb. 7, 1902. on a/c $5000. 50517.35

Feb. 28, date 322.10

Mar. 31, 1902, " 336.78

Apr. 30, 1902. " 336.78

May 31, 1902. " 336.78

Jun. 30, 1902. " 336.78

Jul. 31, 1902. " 336.78

Aug. 5, 1902. on a/c 6000. 44517.35

Aug. 31, 1902. date 313.34

Sep. 30, 1902. " 296.75

Oct. 31, 1903. " 296.75

Nov. 29, 1902. (11/30/02) 296.75

Dec. 31, 1902. date 296.75

Jan. 5, 1903. on a/c 8000. 36517.35

Jan. 31, 1903. date 260.45

Feb. 6, 1903. on a/c 8000. 28517.35

Feb. 28, 1903. date 188.10

Mar. 31, 1903. " 190.11

Apr. 30, 1903. " 190.11

May 29, 1903. (5/31/03) 190.11

Jun. 30, 1903. date 190.11
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Date. Int. paid to Priiieipal. Balauce due.

Interest.

Jul. 31, 1903.
"

190.11

Aug. 5, 1903. on a/c 1000. 21517.35

Aug. 31, 1903. date 173.33

Sep. 30, 1903.
" 163.44

Oct. 31, 1903.
" 163.44

Nov. 30, 1903.
" 163.44

Dec. 31, 1903.
" 163.44

Jan. 30, 1904. (1/31/04) 163.44

Feb. 29, 1904. date 163.44

Claimant's Exhibit "6."

$5000.00 Seattle, Washington, Dee. 29, 1904.

Due Three months after date, without grace,

Mar. 29 we promise to pay to the order of First

National Bank of Seattle at its banking

house in the City of Seattle Five Thousand

Dollars United States Gold Coin, value

received, with interest from date until paid

at the rate of 8 per cent per annum,

No. interest payable at maturity and if not so

27185 paid to become a i)art of the principal and

bear like interest until paid.

We further i3romise that if the same is

not paid wdien due and suit is brought to

collect the same, to pay $500.00 as at-

torney's fees.

(Signed) SEATTLE BRIDGE CO.

By C. M. NETTLETON.
(Stamped across left-hand end) : Feb. 24, 1905.
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S. H. HEDGES, a witness called on behalf of the

claimant, being duly sworn, testified as follows:

(By Mr. CAMPBELL.)
Q. What connection, if any, have you with the

Puget Sound Bridge & Dredging Company?

A. President.

Q, Were you president on or about the 13th day

of June, 1905? A. I was.

Q. Did the Puget Sound Bridge & Dredging

Company on or about that date purchase from the

First National Bank of Seattle, and take an assign-

ment of certain promissory notes and a certain bill

of sale of the dredge Seattle?

A. They did.

Q. I will hand you Claimant's Exhibit "8" and

ask you whether or not that was the written assign-

ment that was taken by you, just referred to?

A. It is.

Q. I will hand you these notes, which are claim-

ant's exhibits from 1 to 6 inclusive, and ask you

whether or not these are the notes which were as-

signed to you and to which you just referred?

A. They are.

Q. And I will hand you Claimant's Exhibit "7"

and ask you whether or not that was the bill of sale

which was assigned to you? A. It is.

Q. Is the Puget Sound Bridge & Dredging Com-

pany still the holder of this bill of sale and these

notes? A. It is.
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(Testimony of S. H. Hedges.)

Mr. CAMPBELL.—I offer this bill of sale, whicli

has been marked exhibit "8," in evidence.

(Paper marked Claimant's Exhibit "8," filed and

retnrned herewith.)

Cross-examination.

(By Mr. BRONSON.)

Q. What was the consideration paid for the as-

signment? A. $47,517.35.

Q. AVas that paid in cash?

A. It was paid by notes.

Q. Have these notes been paid?

A. They have not.

Q. Was there any agreement at that time that

these notes were not to be paid until the money was

derived from the sale of the dredge through fore-

closure proceedings, or any other proceedings?

A. There was not. The notes are not due.

Q. Was there any agreement made by the First

National Bank guaranteeing that the notes would be

paid or that the dredge company be bought in for

the amount of the notes, or similar agreement?

A. There was not.

Q. Was there any assurance of any kind made

relative to the collection of the money represented

by the notes ? A. There was not.

(Testimony of witness closed.)

Hearing adjourned to be taken up by agreement.
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Seattle, April 14, 1906, 2 P. M.

Continuation of proceedings pursuant to notices

sent fixing the hearing for this date.

Present: Mr. BRONSON, for the Seattle Hard-

ware Co., and F. W. BAKER.
Mr. HOWE, for i]\Q Libellant.

Mr. CAMPBELL, for the Claimant.

Mr. EMBREE, for the Vulcan Iron

Works.

Mr. TENNY, for Moran Bros. Co.

Mr. HERALD, for King County.

TESTIMONY ON BEHALF OF THE SEATTLE
HARDWARE COMPANY and F. W.
BAKER.

C. M. NETTLETON, a witness called on behalf

of the above-named intervenors, being dul}'' sworn,

testified as follows:

(By Mr. BRONSON.)
Q. Mr. Nettleton, I will hand you three certain

notes or instruments, which I will have marked F.

W. Baker's Exhibits "A," "B" and "C" for

identification, and ask you whose signatures these

are?

A. D. McL. Brown, C. M. Nettleton, D. A. Brown
and W. A. Brown.

Q. Were you familiar with the execution of these

notes, Mr. Nettleton? A. Yes, sir.

Q. You were familiar were you, Mr. Nettleton,

with the transaction which was connected with the

execution of these notes?

Mr. CAMPBELL.— I object as leading.
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(Testimony of C. M. Niettleton.)

Q. You are the C. M. Nettleton named as one of

the signers'? A. Yes, sir.

Q. What was the consideration for the execution

of the notes ?

A. It was a part interest in the dredge "Seattle.

"

Q. Wlio were the o^\^lers of the dredge at the

time these notes were executed '?

A. The Seattle Bridge Company and Alexander

Watt.

Q. And was this sale given for Watt's interest in

the dredge, as consideration for the execution of the

notes'? A. Yes, sir.

Mr. BEONSON.—I desire to have a certified copy

from the Auditor's office of King County, identi-

fied as exhibit "D." Certified copy chattel mort-

gage.

Q. Was there a chattel mortgage executed to se-

cure the notes, at the same time ?

A. Yes, sir.

Q. I will hand you what I will have marked F.

W. Baker's Exhibit "E." Is that the chattel mort-

gage? A. Yes, sir.

Q. I will ask you to look at what I have marked

F. W. Baker's Exhibit "F," and ask you if you

know whose signatures is to that?

A. Yes, I know the signature.

Q. Whose'? A. Alexander Watt.

Q. The mortgagee in the instrument marked F.

W. Baker's Exhibit "E"? A. Yes, sir.

(Testimony of w^itness clovsed.)
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FRANK W. BAKER, one of the intervenor's be-

ing duly sworn, testified as follows:

(By Mr. BRONSON.)
Q. Mr. Baker, are you acquainted with Alexan-

der Watt, the pa3^ee named in the identifird exhibits

"A," "B" and "C" of F. W. Baker, in this case?

A. Slightly acquainted with him; yes, sir.

Q. Just look at the back of these exhibits. Were
these transfers made by him to you?

A. Yes, sir; that is his signature, that is my writ-

ing.

Q. Was there a consideration paid for the trans-

fer of these notes, Mr. Baker? A. Yes, sir.

Mr. BRONSON.—I offer these identifications

"A," "B'' and "C'Mn evidence.

Mr. HOWE.—On behalf of the Pacific Coast Com-

pany I object as immaterial.

Mr. CAMPBELL.—We join in the objection.

Mr. EMBREE.—We join in the objection on be-

half of the Vulcan Iron Works.

(Papers marked F. W. Baker's Exhibits "A,"

"B" and "C," respectively, filed and returned here-

with.)

Q. Was there an assignment of the mortgage

made to you at the same time ? A. Yes, sir.

Q. I will ask you to look at F. W. Baker's Ex-

hibit "E" for identification, and ask you if that is

the mortgage ? A. Yes, sir.

Mr. BRONSON.—I offer in evidence F. W. Bak-

er's identification "E."
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(Testimony of Frank W. Baker.)

Mr. HOWE.—I object as incompetent, not being

j)roj)erly executed, not properly recorded or indexed.

Mr. CAMPBELL.—I object for the same reasons.

Mr. EMBREE.—I make the same objection on be-

half of the Vulcan Iron Works.

(Papers marked F. W. Baker's Exhibit "E," filed

and returned herewith.)

Q. I will ask you to look at the paper I have had

marked F. W. Baker's identification "G," and state

if that is the assignment of the mortgage ?

A. Yes, sir.

Q. I will ask you to state, Mr. Baker, when the

assignment was made relative to the date of the as-

signment, which appears to be the 23cl of February,

1905?

A. It was made at the same time. I cannot recall

just the date.

Q. Well, do you remember whether it was approx-

imately that %

A. By referring to some of my records down at

the store I could tell whether that was the same date

or not.

Cross-examination.

(By Mr. CAJVIPBELL.)

Q. Did you see Mr. Watt endorse these notes over

toyou, "A,""B"and"C"?
A. I think he endorsed them right in my presence,

but it is pretty hard work for a man to remember all

these things back two or three years ; when the trans-

action was completed the papers were turned over

and the endorsements made right at that time.
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(Testimony of Frank W. Baker.)

Q. Was that endoi*sement made at the time this

assignment was executed? A. Yes, sir.

Q. At the same time? A. Yes, sir.

Q. Was the consideration passed at that time,

paid at that time? A. Yes, sir.

Q. Was the consideration paid on the date of the

execution of this assignment?

A. Yes, sir. It was all one transaction ; the trans-

fer was made at one time and the money paid.

Q. I will ask you Mr. Baker, whether or not at the

time that this assignment was executed .you had

knowledge of the existence of the first mortgage ?

Mr. BRONSON.—I object as incompetent, irrele-

vant and iimnaterial ; there is not any evidence of any

first mortgage.

Q. Knowledge of the mortgage of the Seattle

Bridge Company to the First National Bank ?

Mr. BRONSON.—I object, on the ground that

there is no evidence in this case that there was ever

any chattel mortgage to the Fii^t National Bank.

A. I am povsitive about that, whether I knew it

or not. I cannot say whether I did or did not.

Q. At the time that you took this assignment from

Mr. Watt, did not you talk with him regarding the

financial condition of his company?
Mr. BRONSON.—I object as incompetent, irrele-

vant and immaterial and not proper cross-examina-

tion.

A. I do not think I had very much talk about it.

Q. Don't you know, cannot you testify positively,

whether you did or did not?
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(Testimony of Frank W. Baker.)

A. I do not think I talked mnr-li with Mr. Watt

about the matter.

Q. Do you mean to say that you bought a mort-

gagee upon this dredge the face vahie of which was

twenty-seven and odd thousand dollars, without in-

quiry into the financial condition of the company at

all?

Mr. BRONSON.—I object to the cross-examina-

tion, and will instruct the witness not to answer the

questions, and we want them certified to the Court for

such action as the Court deems proper.

Mr. CAMPBELL.—I desire the record to show the

counsel for the Puget Sound Bridge & Dredging

Company desires to pursue this line of questioning,

for the purpose of showing by this witness whether

or not he had knowledge at the time of the assignment

of the mortgage to him of the existence of the indel)t-

edness of the Seattle Bridge Company to the First

National Bank of the mortgage which had been given

l)y the Seattle Bridge Company to the bank to secure

that indebtedness.

Mr. BRONSON.—Counsel for claimant F. W.
Baker gives as his reason for refusing to allow the

questions to be answered until certified to the Court,

that there is not any evidence in this case of any mort-

gage ever having been given to the First National

Bank.

(Examination of witness sus])ended at this time.)
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M. M. GROUT, a witness called on behalf of the

claimant, F. W. Baker, being duly sworn, testified as

follows

:

(By Mr. BRONSON.)

Q. I will call your attention to claimant F. W.

Baker's identification "G," and ask you to examine

the acknowledgment to that document, and state

whether that is your attached as notary?

A. It is.

Q. Was the instrument acknowledged by Mr.

Watt, in your presence, on the date named in that cer-

tificate ? A. It was.

Mr. BRONSON.—I offer in evidence the certified

copy of the mortgage and the acknowledgment and

assignment, being of the exhibits identified this after-

noon as exhibits.

Mr. HOWE.—We renew our objections as liereto-

fore made.

Mr. CAMPBELL.—We make the same objection.

Mr. EMBREE.—We join in the objection.

Mr. BRONSON.—I offer in evidence identification

"G."

Mr. CAMPBELL.—The Puget Sound Bridge &

Dredging Company objects to the assignment on the

ground that the execution thereof is not sufficiently

proved.

Mr. HOWE.—We join in the objection.

Mr. EMBREE.—We join in the objection.

(Paper marked claimant F. W. Baker's Exhibit

"G" filed and returned herewith.)
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(Testimony of M. M. Grout.)

Cross-examination.

(By Mr. CAMPBELL.)
Q. What is you business?

A. I am secretary of the Seattle Hardware Com-

pany.

Q. Did you know Alexander Watt personally ?

A. I had met him, not before the acknowledg-

ment of this instrument, not before the date of this.

Q. Who introduced you to him, Mr. Baker?

A. I do not remember whether Baker or some-

l)ody who was in the office at the timef

Q. Seme one connected with the Seattle Hard-

ware Company?

A. I am not sure whether he was connected with

the Seattle Hardware Company ; he was known to me,

who ever it was ; I do not remember.

Q. Aside from that you did not have ])ersonal ac-

quaintance with Watt? A. No, sir.

Q. You simply took somebody's word, somel)ody's

introduction to you as sufficient identification ?

A. Yes, sir.

Q. Enough to say that he was pei*sonally known

to you.

A. Yes, sir. Except the introduction by some one

who knew and whom I knew to l)e reliable.

Q. You do not know who that person is.

A. I do not rememl)er now.

Q. How did you happen to recall that some one in-

troduced him to 3'ou ?

A. I never take an acknowledgment without hav-

ing some evidence of the indi\idual signing the paper.
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(Testimony of M. M. Grout.)

Q. And then when you say that some one intro-

duced him to you, it is simply because that has been

3"our habit? A. Well, it is customary.

Q, It is your habit to do that, that is youi- way of

doing business?

A. That is the only way I take acknowledgments.

Q. Answer the question, please. Is that your way

of doing business ? A. Yes, sir.

Q. So that when you say that some one introduced

him to you, it is simply a conclusion on 3^our part

from your method of doing business, that he was in-

troduced to you at that time?

A. It depends on who the party is.

Q. Answer the question.

A. Well, I would have to modify that statement.

Q. I am not asking you with respect to a si^ecific

person.

(Fonner questions read.)

A. I know the party who introduced him and

know he is relial^le, and I think that is sufficient evi-

dence, that the party is the same man.

Q. That don't answer the question I asked you.

I want to know about this specific transaction now.

A. Yes, I was satisfied the party introducing him,

was satisfied he was the one mentioned in the paper.

Q. Do you actually recall that some one intro-

duced him to you? A. Yes.

Q. You cannot recall the ]3erson who introduced

him?

A. I cannot recall who it was at that time.

(Testimony of witness closed.)
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CHARLES S. WILLS, a witness called on behalf

of the elamiant F. W. Baker, being duly sworn, tes-

tified as follows:

(By Mr. BRONSON.)
Q. Are you acquainted with Alexander Watt?

A. Yes, sir; I am.

Q. I call your attention to Claimant F. W. Bak-

er's Exhibit "G," and ask you if you saw Mr. Alex-

ander Watt sign the instrument in question?

A. I did.

Cross-examination.

rBy Mr. CAMPBELL.)
Q. Where was this executed?

A. In Mr. Baker's office.

Q. In Seattle? A. Yes, sir.

Q. Do you recollect what day that was.

A. It w^as somewhere in February, 1905 ; I think

the 23d of February, I am not sure, but somewhere

about that.

(Testimony of witness closed.)

Hearing adjourned until Tuesday, April 17, 1906,

at 3 P. M.
Seattle, Washington, April 17, 1906.

Continuation of proceedings pursuant to adjourn-

ment.

Present: Mr. BRONSON, for the Seattle HardAvare

Co. and F. W. Baker.

Mr. CAMPBELL, for the Puget Sound

Bridge & Dredging Co.

Mr. KIEFER, for the same company.

Mr. EMBREE, for the Vulcan Iron

Works.



Puget Sound Bridge and Dredging Companij. 159

[Stipulation Relative to Paid-up Capital Stock, etc.]

Mr. BRONSON.—It is stipulated that the paid-up

capital stock of the First National Bank, the assignor

of the Puget Sound Bridge and Dredging Company
herein, is and was during all the times Avhile it had

dealings with the Seattle Bridge Company, the sum

of one hundred and fifty thousand ollars.

Mr. CAMPBELL.—The Puget Sound Bridge &

Dredging Company is willing to admit that if Mr.

Lester Turner were on the stand he would testify to

that fact, but the Puget Sound Bridge & Dredging

Company object to the same on the ground that it is

incompetent, irrelevant and immaterial under the is-

sues in this case.

At this time the hearing was continued until Fi'i-

day, April 27, 1906, at 2 o'clock P. M .

Seattle, Wn., May 30, 1906.

Continuation of proceedings pursuant to agree-

ment, 10 A. M.

Present: Mr. CAMPBELL, Bi\ BALLINGER and

MR. KIEFER, for the Puget Sound

Bridge & Dredging Co.

Mr. BRONSON, for the Seattle Hardware

Co. and F. W. Baker.

Mr. F. W. BAKER, on the stand for further

Cross-examination.

(By Mr. CAMPBELL.)
Q. Mr. Baker, when did you first enter into nego-

tiations wdth Mr. Watt for the purchase of this mort-

gage ? A. Somewhere about a year ago.

Q. With reference to the time that you took the

assignment ?
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(Testimony of F. ^N. Baker.)

A. I think it was about a year ago. I could not

tell.

Q. Well, you offered in evidence and testified to

on assignment made on the 23d of February, 1905?

A. Then it is over a year ago. Time slips away.

Q. How long before that assignment did you en-

ter into negotiations with Mr. Watt for the purchase

of that mortgage %

A. Probably not more than two or three days.

Q. Were you the first party that had anything to

do with Mr. A\^att V\\i]\ reference to the purchase of

it?

A. Yes, I do not knoAv anybody else that did.

Q. Mr. Watt came to you and wanted to sell the

mortgage to you ?

A. Well, there were other parties came first, that

cam.e in the interest of Mr. Watt.

Q. Who were they?

A. Mr. Bowers came first.

Q. Well, at the time that Mr. Watt came to you

did he say anything about the existence of this mort-

gage which had been given to the First National

Bank?
A. I cannot recall that he made any mention of

the fact at all.

Q. What consideration did you pay for that mort-

gage, Mr. Baker?

Mr. BRON'SON.—I make the same objection; and

that it is incompetent, irrelevant and immaterial.

A. Fourteen thousand dollars.

Q. Was that paid in cash?
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(Testimony of F. W. Baker.)

A. Yes, check, I think.

Q. I believe you testified that was paid at the time

the assignment was taken ? A. Yes, sir.

Q. Are you under any obligations of any char-

acter to make a further payment to Mr. Watt?

A. No, sir.

Q. Are you under any obligations to refund to

Mr. Watt— A. No, sir.

Q. Or Mr. Watt to refund to you in the event that

your mortgage should be defeated ?

A. None whatever.

Q. Did Mr. Watt in any way guarantee either the

fidelity of this mortgage or that there would be suffi-

cient funds to pay it ? A. No, sir.

Q. Before purchasing this mortgage, did you

make any investigation as to the financial condition

of the Seattle Bridge Company?

A. Well, I was pretty familiar with the condition

of affairs.

Q. I ask you wdiether you made any investiga-

tion?

A. Oh, yes, I looked up their standing for some

time prior to the purchase of the mortgage.

Q. In looking up their standing did not you en-

counter the record of existence of this bill of sale or

mortgage to the First National Bank?

A. Yes, sir.

Q. Then at the time that you took this second

mortgage you did have knowledge of the existence of

that first mortgage?
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(Testimony of F. W. Baker.)

Mr. BRONSON.—I object on the o-romid that

there is no evidence of an}^ mortgage.

A. Not of any mortgage. Something that pur-

ported to be a mortgage, which as a matter of fact

was a bill of sale.

Q. Where did you acquire that information re-

garding the existence of this so-called mortgage ?

A. Well, I cannot recollect now whether I got it

through some one who examined the records, or in-

formation from some other source ; I do not remem-

ber. I am, however, of the o])inion that I got the in-

formation directly from Mr. Nettleton probably, but

I do not recollect.

Q. Do you recollect having been in Mr. Kiefer's

office at one time, Mr. Baker ?

A. I do.

Q. That was prior to the time you purchased this

mortgage, was it?

A. My recollection is that it was, yes.

Q. Well, did not you at that time discuss with ^Ir.

Kiefer the existenec of this mortgage to the First

National Bank for the amount due ?

A. It is more than likely that we did have some

talk in regard to it, as I say, about something that

purported to be a mortgage—which in reality was

not.

Q. That remains to be determined.

A. That is, according to our way of thinking.

Q. Well, was not that the very puri^ose of your
calling on Mr. Kiefer, to inquire into the condition
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of that mortgage which had been given to the First

National Bank, and ascertain the amount due?

A. No, I do not think it was.

Q. Then what was the purpose?

A. I think the purpose of our call was to try and

get together on the matter; and Mr. Turner was very

anxious to have us wait until Mr. 6'att arrived from

New York ; and he put us off from time to time

;

awaiting Mr. 6'att's arrival; and we suggested that

probably we would take action and finally he said

Mr. Cait will l^e here in a very few^ days, and as soon

as he comes I will let you know, and have you meet

him and have you talk the matter over. Mr. Catt

came and Mr. Turner had his talk with him and let

him get out of town, and did not advise that he was

here at all.

Q. What do you mean by ''getting together on

this
'

' ? You did not at that time own this Watt mort -

gage, did you?

A. I do not think I did own it at that time.

Q. But if you could make some arrangement with

Turner, then you proposed to buy that mortgage ?

A. No question of bu^dng the mortgage, it never

came up at all. We had a very large account against

the Bridge Company, and our idea was to take some

action, start in to defeat that bill of sale, to a certain

extent at least, it purported to be a mortgage; and

Turner asked us to w^ait.

Q. That was in reference to your general ac-

count ?

A. Yes, no reference to the mortgage.
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Q. Now, as a matter of fact, at the time you pur-

chased from Watt that moiiga^^-e, he infonued you

of the existence of this mortgage to the First Na-

tional Bank?

A. It was not necessary for Mr. Watt to inform

me, because I knew of this bill of sale all right, and

I do not think I had any conversation with A¥att

concerning the matter at all. The only conversation

I had with Watt was simply the amount to be paid

for that mortgage and for the assignment of that

bill of sale, or of the second mortgage rather, the as-

signment to me of that second mortgage and closing

the deal up. Probably did not have half an hour's

talk with Watt all told. I might correct the state-

ment I made a few moments ago, to the effect that

my negotiations with i\Ir. Watt perhaps lasted two

or three days. As a matter of fact, I did not see

Mr. AYatt only the once and the deal was—I guess

I saw him twice, but the deal was closed immediately

after meeting him, as he was negotiating through

Mr. Bower, and was up at the hotel and Bower did

the business as his agent.

Q. Who is this Mr. Bower?
A. Mr. Bower was the owner, I believe, or used

to be the owner or patentee of the Bowers dredge.

Q. Mr. Bowers represented himself and was act-

ing as agent for Watt at that time ?

A. Well, I think that he was.

Q. Well, now, was not this matter of the mort-
gage to the First National Bank discussed between
you and Bowers?
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A. Why, he mig-ht have referred to it ; we did not

have any conversation to speak of.

Q. Cannot you recollect, Mr. Baker, whether or

not that question did not come u|) directly between

you two?

A. No, I cannot recollect now. Very likely we

talked about the bill of sale to the First National

Bank; I will not say that we did not.

Q. Did you discuss the value of the dredge as an

asset out of which the Watt mortgage would be paid,

and your hardware claim also?

A. I presume we did.

Q. How did it happen that you only paid four-

teen thousand dollars for a mortgage the face of

which was twenty-seven odd thousand dollars?

Mr. BRONSON.—I object as incompetent, irrele-

ant and immaterial, and not i)r(iper cross-examina-

tion.

A. I suppose on the ground that I was looking

for a kind of bargain-counter sale, and I did not

want to ])ay any more than I had to.

Q. As a matter of fact, Mr. Baker, did not the

amount of that consideration depend upon the exist-

ence of this mortgage to the First National Ba^^dv?

A. The amount paid?

Q. Yes.

A. Well, I think I would have got it for just as

little as I could regardless of any prior liens.

Q. Was not Watt willing to sell that mortgage to

you for fourteen thousand dollars, having a face

value of twentj'-seven thousand dollars, because of
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the uncertainty of the assets out of which it would be

paid, by reason of the existence of this mortgage or

bill of sale to the First National Bank %

A. Mr. Watt wanted the money very badly, and

I suppose was willing to sacrifice rather than to let

the matter hang fire for a long time, and perhaps

have more or less litigation and trouble in trying to

collect his second mortgage.

Q. Was not the amount of the bank's claim dis-

cussed in getting at the amount you paid for that sec-

ond mortgage %

A. I do not recollect that it was discussed b}^ ]\Ir.

Bowers or Mr. Watt or myself, but I will not say that

it was not. I knew the situation pretty fully myself

and it was not necessary to take it up with either one

of them to any great extent.

Q. Did not you take into consideration in deter-

mining upon the amount which you were willing to

pay for this Watt mortgage ?

A. Well, I might have taken that into considera-

tion myself; I likely did. I do not know that T dis-

cussed it with them; still, 1 might have discussed it

with them.

Q. Was not it admitted by you that the First Na-

tional Bank did have a lien upon that dredge by rea-

son of this bill of sale ?

Mr. BRONSON.—I object as calling for a con-

clusion.

A. Well, to a certain extent, but not for nearly

the full amount stated in the bill of sale.
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Q. As a matter of fact was not it admitted by

Bowers and by Watt that the First National Bank

did have a claim under that bill of sale ?

A. Why, yes, I think tliat they felt confident the

First National Bank had a certain claim under that

bill of sale the same as I did.

Q, At the time you took this Alexander Watt

mortgage, .you were satisfied that Alexander Watt

knew of the existence of this first mortgage to the

First National Bank?

A. Yes, the bill of sale.

Q. I am using the term —
A. We understand each other. If 1 say mort-

gage, I mean bill of sale, and if you say mortgage you

mean mortgage.

Q. Watt never questioned that instrument in any

way, did he '?

A. I do not know that he did.

Q. He never did to you in your negotiations ?

A. I do not know that he did.

Q. Bowers never questioned the validity of that

instrument in any way?
A. I do not know that he did.

Q. Bowers never denied the existence of that in-

strument ? A. Not to my knowledge.

Q. Neither did Watt?

A. I do not know that he did.

Q. Do you know where Watt is now?

A. I do not. I have not seen him since he left my
office. I never saw him before that I know of.
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Q. Do I understand you to say that you, yourself,

conducted all the negotiations for the purchase of this

mortgage ? A. I did.

Q. No one else connected with the Seattle Hard-

ware Co?

A. Well, I think that Mr. Black had some talk

with Mr. Bowers when he first came to the city, but I

do not know what his talk was, I am sure, he brought

him into me.

Q. Well, this mortgage, taken in your name, is

really for the benefit of the Seattle Hardw^are Com-

pany?

A. I bought the mortgage and paid for it.

Q. Well, has not the Seattle Hardware Company
some interest in the mortgage ?

A. Yes, it has some interest in the mortgage.

Q. Did your credit man have anything to do with

looking up the financial condition of the Seattle

Bridge Company and of this bill of sale to the First

National Bank ?

A. I was credit-man at the time of the Seattle

Hardware Co., though we had a man that was my as-

sistant.

Q. I have special reference to Mr. Wills.

A. Yes, he has since taken a good share of that

work off my shoulders. He has been admitted to the

bar and is somewhat familiar with matters of that

kind, and he did look into the matter.

Q. He took this matter up, as a matter of special

investigation did he not, before you people purchased

it?
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A. I think he did. Whether before or after I will

not say positively, but he did look into it quite thor-

oughly.

A. Was not Mr. Wills present with you at the

time you went to Mr. Kiefer's office?

A. I rather think he did go up there once ; I could

not state positively, but I am quite sure he did go to

Mr. Kiefer's office with 'My. Bronson and mvself.

Redirect Examination.

(ByMr. BEONSON.)
Q. Mr. Baker, was this time that you went up with

Mr. Wills and niyself to Mr. Kiefer's office, l^efore

this mortgage was purchased ?

A. Yes, it was before the mortgage was pur-

chased; sometime before. I do not know just how
long, but sometime.

Q. Now, to refresh your recollection, is that the

time when I was present f

A. I think you were present, ]\Ir. Bronson; at

least I think it was before the mortgage was pur-

chased, when we went to Mr. Keifer's office.

Q. What was the amount of the Seattle Hardware
Co. account that you were asked about, Mr. Baker,

against the Bridge Company ?

A. As I recollect it now, something like thirteen

thousand dollars.

Q. It was something in excess of thirteen thou-

sand dollars'?

A. I think it was a little more than thirteen thou-

sand dollars, I cannot give the exact figures. There
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were several notes, but I think it was in round num-

bers, something like thirteen thousand dollars. I

may be a little off, but T think it was not far from

that.

Q. Has the Seattle Hardware Company any mort-

gage or any seeurit}' of any kind for that account?

A. None whatever.

Q. Has any part of it ])een paid?

A. No, no part of it.

Q. Do you know whether the Seattle Bridge Com-

pany has any assets at the present time ?

A. I do not think they have anything to s])eak of.

I believe they have some old scows and such things,

but of little value—some pharaphernalia.

Q. Would what they have exceed a thousand dol-

lars in value ?

A. I could not state; I have never looked into

their assets. I should judge that they were of a very

doubtful value, however.

Q. Well, do you know what would l)e the outside

value of their assets?

A. No, I do not.

Q. Was this account for thirteen thousand dollars

incurred prior to the first day of January, 1905 ?

A. Yes. There might have been a few little items

after that, but it would he very small.

Q. Within a hundred or two dollars ?

A. I do not think it would be more than that.

Q. Had you any knowledge, Mr. Baker, of any

mortgage or bill of sale, any instrument at all, prior

to January 1st, 1905, against the dredge?
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A. I think there was a bill of sale to the First

National Bank, prior to that.

Q. Do 3'0ii know when you first acquired that in-

formation? A. No, I do not.

Q, Could you ascertain, have you any record of

it? A. No.

Q. Was it immediately prior to the time when ne-

gotiations were taken up with Mr. Watt ?

A. I think it was sometime before that,

Q. How long ?

A. It would be impossible for me to say.

(Testimony of witness closed.)

CHARLES S. WILLS, on stand for further

Cross-Examination.

(By Mr. KIEFER.)

Q. In January, 1905, you were acting as credit-

man for the Seattle Hardware Company, were you

not? A. I was.

Q. Do you remember being in my office in the lat-

ter part of January, 1905 ? A. No, sir.

Q. Do you remember being up there witli ^l\\

Baker, in the latter part of January ?

A. Yes, but not in January.

Q. Was it not the latter part of January or early

part of February ?

A. It was after Mr. Baker had purchased the

mortgage. '^,

Q. You think it was after you had purchased the

moitgage? A. Yes, sir.

Q. Do jow remember the negotiations between

Mr. Baker and Mr. Watt, for the purchase of the

mortgage? A. I had nothing to do with it.
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Q. Did you ever have any conversation with Mr,

Watt on the subject?

A. No, sir; not at all.

Q. Did you ever have any conversation with Mr.

Bowers on the subject?

A. No; I talked with him in a general wa}^ but

not on that matter.

Q. Before Mr. Baker purchased, or the Seattle

Hardware Company purchased, this Watt mortgage,

you knew of the bill of sale or mortgage, so called, to

the First National Bank:? on this dredge?

A. I had noticed it of record, yes; it was filed in

Januar}'.

Q. The amended papers were filed on the 18th of

January ? A. Yes.

Q. You noticed this. Prior to that time you knew

of the original l)ill of sale, as originally filed of rec-

ord?

A. Not as originally filed and recorded, I did not.

I first saw it of record in a mercantile agency report,

as being filed under date of January 18, 1905, 1 think.

Q. And that was the first, to your personal knowl-

edge ? A. Yes, sir.

Redirect Examination.

(By Mr. BRONSON.)
Q. When was it you said you first got the infor-

mation of the bill of sale to the First National Bank ?

A. Tt was after it was recorded the second time, in

January, 1905. I saw it in Dun's mercantile agency
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report, and I looked it up and went np and invest-

igated it.

Q. That is the first knowledge you had of it. 1

A. That is the first knowledge I had.

Q. Did you inform Mr. Baker of it ?

A. Yes, I think I did at the time.

Q. You were credit-man for the Seattle Hard-

ware Com]3any? A. I was.

(Testimony of witness closed.)

F. W. BAKER, recalled, testified as follows:

(By Mr. BRONSON.)
Q. Did 3^ou get your knowledge of this bill of sale

to the First National Bank from Mr. Wills?

A. I think Mr. AVills called my attention to it at

the time it was reported in Dun's.

Q. Is that the means of your getting 3-our infor-

mation? A. Yes, sir.

Q. Then your previous testimony, the impression

that you may have gotten knowledge of this previous

to the first of January, would l3e mistaken, if you got

it from Mr. Wills, and he is correct as to when he in-

formed you ?

Mr. CA]\IPBELL.—I object as leading and sug-

gestive.

A. I cannot recollect when that appeared of

record.

Q. AVell, was it subsequent to that record that you

got 3^our information from Mr. Wills ?

A. I think it was. I had an idea it was longer

than January, but the record shows.
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Cross-examination.

(ByMr. KIEFER.)

Q. You knew before tlie conversation with Mr.

Wills, wliicli you just mentioned, that the First Na-

tional Bank of Seattle was financing the Seattle

Bridge Company? A. Yes.

Q. You heard about them having a bill of sale on

the dredge before that ?

A. I do not think I did hear about them having it

until it appeared through the agency.

Q. You think you did not know anything about it

before ? A. I do not think I did.

Q. You may have known something about it be-

fore?

A. Well, I would not state positively that I did

not.

Q. You had had talks with the officers of the

Seattle Bridge Company, partners of the Seattle

Bridge Company, before that time, about the finan-

cial condition of the Bridge Company ?

A. No. Only called attention to the fact that we

were in need of money and hoped they would be in

shape to do something for us soon. Aside from that

I do not think I ever had any conversation. Mr. Net-

tleton is here, and I think he will bear me out in that

statement.

Q. Was not the claim of the Bank referred to in

previous conversations between you and the Seattle

Bridge Company owners?

A. Oh, I think that the claim of the bank was;

that they had loaned them funds.
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Q. And the fact that they had security on this

dredger was also referred to ?

A. I do not believe that was referred to in any

way. I knew they had loaned them money; the bank

had loaned them quite a large sum, but further than

that I had no knowledge.

(Testimony of witness closed.)

CHAELES S. WILLS, recalled for further

Cross-examination.

(By Mr. KIEFER.)

Q. ]\[r. Wills, prior to January 18, 1905, you had

heard that the First National Bank of Seattle had a

mortgage or bill of sale on the dredge Seattle ?

A. Yes, I had heard indirectly,

Q. And from what source did you get your in-

formation f

A. Well, that I could not say exactly. I could

not tell you.

Q. Well, did you get it from Mr. Nettleton ?

A. Mr. Nettleton ne^'er told me direct, that I recol-

lect.

Q. Do you know who did tell you ?

A. No, I do not know.

Q. Did you ever talk over what you heard with

any of the officers of the Seattle Hardware Company?

A. What I heard, no. No, I -did not.

Q. Did you ever hear about this mortgage from

any officers of the Seattle Hardware Company prior

to January, 1905?

A. Not that I recollect of?
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Q. You would not say that you did not?

A. No, I would not.

Q. Do you know how long that was prior to Jan-

uary, 1905, that you heard about this mortgage ?

A. No, I could not tell you that, because I was not

in the office but a A^ery short time before that ; I had

been in another department.

Redirect Examination.

(By Mr. BEONSON.)
Q. Do you know whether or not the major por-

tion of the Seattle Hardware Company account had

been incurred previous to the time you heard directly

or indirectly regarding this mortgage ?

Mr. CAMPBELL.—I object as immaterial.

A. Yes, I think that the major portion had been

incurred.

Q. To the extent of what sum, could you give us

an approximation I A, No, I could not.

Q. Do you know what an amount of notes there

were previous to that time, of this account ?

A. Yes, I think there was one note of $1100, and

another note of $10,000, although I am not positive,

on which something had been paid.

Q. Do you know whether the amount of that ac-

count exceeded ten thousand dollars at that time ?

A. I could not say.

Q. What is your best recollection ?

A. I think it was in the neighborhood of that, but

I could not say.

(Testimony of witness closed.)



Puget Sound Bridge and Dredging Company. Ill

C. M. NETTLETON, recalled on behalf of the

clauTiants F. W. Baker, et al., testified as follows

:

(B.y Mr. BRONSON.)
Q. Has the Seattle Bridge Company any assets

at the present time ? A. Yes, sir.

Q. Do you know what the net worth of these as-

sets is ?

Mr. CAMPBELL.—I object as inmiaterial and ir-

relevant.

A. I do not think they are worth over three thou-

sand dollars. May be worth more than that.

Q. Well, at a forced sale they would not bring

more than that? A. I do not think so.

Q. Were these assets some that the company pos-

sessed at the time this dredge was seized by the United

States Marshal in this case ?
'

A. Part of them
;
yes.

Cross-examination.

(By Mr. KIEFER.)

Q. Mr. Nettleton, in January, 1905, the Seattle

Bridge Company was a going concern?

A. Yes, sir.

Q. And what assets did it have at that time, out-

side of the dredge Seattle %

A. Had a stone quarry, various tugs, scows, tools

of different kinds.

Q. Approximating a total value of how much?

A. Other than the dredge ?

Q. Other than the dredge Seattle.
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A. Oh, at that time, I should say somewhere be-

tween $40,000 and $50,000.

Q. You had contracts at that time '?

A. Why, I suppose we had. I do not remember

just what we had on January 1, 1905.

Q. You had some contracts in Tacoma at that time

or shortly after? A. Yes.

Q. And you executed these contracts?

A. Yes.

Q. As a going concern ? A. Yes.

Q. And did you have another dredge smaller than

the dredge Seattle '? A. Yes, sir.

Q. And what was that worth ?

A. Oil. probabl,v worth somewhere between $2,500

and 3,000.

Q. Mr. N'ettleton, about somewhere in February

or March, 1905, Mr. Brown, one of the partners died?

A. Yes, sir.

Q. State wdiether or not his death brought about

the collapse of the Seattle Bridge Company ?

Mr. BRONSON.—I object as calling for a con-

clusion.

Q. What effect did that have on the business of

the company, the death of Mr. Brown?

Mr. BRONSON.—I make the same objection.

A. Mr. Brown was the head of the company.

Q. After that the business became in worse shape ?

A. Yes, sir.

Q. (By Mr. CAMPBELL.) Mr. Nettleton, wlien

did Alexander Watt first have any (,'onnection with

the Seattle Bridge Co. ?
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A. It was before I was connected with the Bridge

Company: I went to the Bridge Company in De-

cember, 1900. Watt was connected with it before

that. I do not mean to say that he was a partner in

the Bridge Company, but he was a part o^^^ler in the

dredge ''Seattle."

Q. And in what capacity was he engaged 'l

A. He was superintendent of the dredge.

Q. Did he superintend the construction of it?

A. I don't know: I think he did.

Q. Was he the superintendent of the operation of

the dredge? A. He was, yes.

Q. How long did he continue?

A. Until he sold out his interest to the Seattle

Bridge Company.

Q. That was in 1903? A. 1903, I think.

Q. You were the auditor of the company, were

you?

A. No, I was called secretary of the company.

Q. Had you charge of the books of the company ?

A. Yes.

Q. Do you know whether Mr. Watt knew of the

financial relations of the Seattle Bridge Company

Avith the First National Bank?

A. Oh, he did
;
yes, sir.

Q. He knew that the First National Bank was

financing the Bridge Company? A. Yes.

Q. He knew they were borrowing money from

time to time of the First National Bank?

A. Yes, sir.
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Q. Can you state of your knowledge, whether

Alexander Watt knew of the bill of sale to the First

National Bank?

A. I could not say that of my own personal

knowledge.

Q. From your knowledge of Mr. Watt's connec-

tion with the Seattle Bridge Company, and his

knowledge of the sources of your finances, in your

judgment, did he know of the bill of sale to the First

National Bank? A. Yes, I think he would.

Q. Did you ever discuss with him the existence of

that bill of sale?

A. I do not remember any conversation about it;

no, sir.

Q. You would be willing to testify that you did

not? A. No, I would not.

Redirect Examination.

(ByMr. BRONSON.)
Q. You say you thought that these assets were

worth forty or fifty thousand dollars?

A. At that time, as the assets of a going concern.

Q. Their intrinsic value was not worth forty thou-

sand dollars ?

A. Well, that included a stone (piarry that we

paid thirty thousand cash for.

Q. HoAv nuu-li mortgage ?

A. You mean net assets?

Q. Yes.

A. Oh, no ; I thought you meant the value of the

property.
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Q. Included in that thirty or forty thousand dol-

lars was this stone quarry? A. Yes, sir.

Q. And you valued that at about thirty thousand

dollars % A. Yes.

Q. How much was it encumbered with ?

A. I think aliout eighteen thousand dollars; be-

tween eighteen and twenty thousand dollars.

Q. Who held the mortgage on it?

A. Dexter Horton Co.

Q. Did the First National Bank have any claim

on it of any kind ? A. None.

Q. Did you have a trust deed or anything of that

kind? A. No.

Q. What has happened to it since?

A. The stone quarr}^ has been sold.

Q. By whom?

A. By myself, as administrator.

Q. For how much ?

A. For nineteen thousand dollars.

Q. Which just paid the Dexter Horton claim?

A. Yes, practically so, I understand.

Q. Leaving a small deficiency?

A. No, I think there was a little margin, but I do

not know yet.

Q. You had included another small dredge?

A. Yes.

Q. That you value at three thousand dollars ?

A. Yes.

Q. Was that encumbered?

A. No, I do not think it was.
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Q. What became of it?

A. That was also sold by myself ; sold for $1,600,

Q. What became of the proceeds of that ?

A. It was turned into my account as admin-

istrator.

Q. Well, did this asset stand in the name of the

Seattle Bridge Company? A. Yes, sir.

Q. And what else was there included in it ? Scows,

you say ?

A. Yes, there was one big scow and two smaller

scows, and two tugs.

Q. Were any of these encumbered by mortgage or

bill of sale? A. No.

Q. What became of them?

A. We still have one tug and two scows to be sold.

I sold one of the tugs, the smaller, and one of the

scows.

Q. You have sold these as administrator of the

Brown estate? A. Yes.

Q. Well, the moneys that you have received as

administrator, will they pay the expenses of the ad-

ministration ? A. The money I have received ?

Q. Yes. A. No, sir.

Q. What is the tug that you speak of?

A. Tug "Lady Lake."

Q. How much can the "Lady Lake" be sold for?

A. I have not been able to sell her at all, so far.

. Q. Well, could she be sold for anything in money?

A. Yes, so far as value is concerned, there is value

in her. I ought to be able to sell her for at least

$1,500. We paid $4,000 for her.
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(Testimony of C. M. Nettleton.)

Q. But you have not been able to do so, so far?

A. No, sir.

Q. Is she in an efficient repair at the present time *?

A. No.

Q. Now, as I understand you, the assets which

were possessed at that time have been sold for enough

to about take up the mortgage against the stone

quarry and to less than pay the expenses and allow-

ances of administration; and you have left, a tug.

Anything else ?

A. Tug and scow. A scow we paid $3,200; I do

not know what she is worth now.

Q. How old is the scow?

A. Oh, I should say probably eight or nine years.

Q. What is the life of a scow ?

A. Depends altogether what repair she is kept in

or renewals.

Q. Do you think, Mr. Nettleton, that scow has any

practical value at the present time ?

A. Yes, she has some.

Q. How much would you give for her in cash,

yourself.

A. If I were doing business where I needed a scow

of that kind, I would be perfectly willing to pay a

thousand dollars for her.

Mr. CAMPBELL.—I object as inmiaterial under

the issues in this case.

Q. When you speak of the company being a going

concern, you do not mean to say that it was paying its

bills, do you ? A. Yes, we paid.
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(Testimony of C. M. Nettleton.)

Q. You were being refused credit, were you not,

at various jobbing houses in town, and were required

to pay cash ?

A. I do not remember, up to that time, of being

refused. There might have been a case or two.

Q. It w^ould not be your idea, woidd it, that the

assets of the company could have been sold and pro-

duce any more than you testify was produced ?

A. No, sir ; not under the conditions.

Q. (By Mr. KIEFER.) These sales you speak

of were sales made by you as administrator of the

partnership assets'? A. Yes, sir.

Q. Judicial sales, under order of the Court, not

forced sales'? A. Yes.

Q. (By Mr. BRONSOK) Forced sales 1

A. No, they were sold under order of the Court.

Q. (By Mr, KIEFER
.
) In the course of admin-

istration? A. Yes.

Q. Except the sale of the stone quarry, that was a

foreclosure of the mortgage ? A. No.

Q. Did you sell that? A. I sold that.

Q. That Avas bought in by the mortgage ?

A. Yes.

Q. (By Mr. BRONSON.) You had ample op-

portunity to look around and get the best bids and

prices that you could ? A. Yes.

Q. Were not forced to sell property at any partic-

ular time ? A. No, sir.

Q. (By Mr. KIEFER.) Up to the time of Mr.

Brown's sickness and death the business kept going

without any difficulty ? A. Well, it kept going.
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(Testimony of C. M. Niettleton.)

Q. Taking contracts and executing them'?

A. Yes.

Q. (By Mr. BRONSON.) You do not mean to

say that the concern was kept going without diffi-

culty'? A. We had a great many difficulties.

Q. Chiefly, of course, was the paying of bills %

A. Partly.

(Testimony of witness closed.)

[Stipulation that Signatures to Notes, etc., are Gen-

uine, etc.]

It is stipulated between the proctors for the respec-

tive claimants, and Puget Sound Bridge & Dredging

Company and the Seattle Hardware Company and

F. W. Baker, that the signatures to the notes and

bill of sale and affidavits, introduced in evidence by

the Puget Sound Bridge & Dredging Company, are

genuine. And, that the account of the Seattle Hard-

ware Company against the Seattle Bridge Company,

is as shown by the account filed herewith, and marked

Seattle Hardware Company's Exhil)it "G."

[Stipulated Testimony of Lester Turner.]

It is stipulated by and between the proctors for the

respective claimants, the Puget Sound Bridge &

Dredging Company, F. W. Baker and the Seattle

Hardware Company, that if Lester Turner, presi-

dent of the First National Bank, was called as a wit-

ness he would testify that he arranged with the Puget

Sound Bridge & Dredging Company that in the event

of the deposit with the First National Bank of the

money in the Registry of the United States Court for
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the Western District of Washington, Northern Divi-

sion, derived from the sale of the dredge "Seattle,"

said bank would loan to said Puget Sound Bridge &

Dredging Company, at a rate of interest less than the

oommercial rate, such sum as the Puget Sound

Bridge & Dredging Company might need to purchase

said Dredge at the Marshal's sale thereof; that said

reduced rate was to continue only during the time of

the deposit of the proceeds of said dredge with said

bank; that upon said sale there was deposited with

said bank by the clerk of the United States Court,

under order of the Court, the sum of $67,857.65 ; be-

ing the proceeds of the sale of said dredge, less the

clerk's and marshal's fees; that thereupon and coin-

cident therewith said bank loaned to said Puget

Sound Bridge & Dredging Company the sum of

$50,000.00, with interest at the rate of three (3) per

cent per annum, said rate to continue during the time

of said deposit as aforesaid.

[Commissioner's Certificate to Testimony, etc.]

United States of America,

Western District of Washington,

Northern Division,—ss.

I, A. C. Bowman, United States Commissioner, for

the Western District of Washington, do hereby cer-

tify that

:

The annexed and foregoing transcript of testimony

and proceedings, from page 1 to page 339, inclusive,

was taken before me at tlie times and in the manner

therein sj^ecificd.
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Each of the witnesses therein named, before exam-

ination was by me duly sworn to testify the truth, the

whole truth and nothing but the truth.

The signature of each of said witnesses to his tes-

timony was duly waived by the parties, the testimony

of said several witnesses to be received with the same

force and effect as if signed by said witnesses.

The exhibits offered by the libellant, and filed and

marked by me as Libellant 's Exhibits , and

the exhibits offered by the claimant, and filed and

marked by me as Claimant's Exhil)it , are

returned herewith.

The exhibits offered l)v the several parties, and

filed and marked by me, as sliown by the index, are

returned herewith.

I further certify that I am not proctor nor the

counsel for either party to said suit, nor interested in

the result thereof.

In witness whereof I have hereunto set my hand

and affixed my official seal this 31st day of May, 190(5.

[Seal] A. C. BOWMAN,
United States Commissioner.

[Endorsed] : Testimon3^ Filed in the U. S. Dis-

trict Court, Western Dist. of Washington. Jun. 2,

1906. R. M. Hopkins, Clerk. A. N. Moore, Deputy.
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In the District Court of the United States, Western

District of WasJiiiifjto)!, Northern Division.

No. 3022.

PACIFIC COAST COMPANY,
Libellant,

vs.

The Dredge "SEATTLE," ete.,

Eespondent.

[Commissioner's Report of Testimony Taken on

Supplemental Reference.]

To the Hon. C. H. HANFOPD, Judge of the al)ove-

entitled Court:

Pursuant to the order of reference made lierein,

and on this 20th day of May, 1907, Mr. Ira Bronson,

attorney for F. W. Baker, intervenor, ]\[r. Ira A.

Campbell, attorney for the intervenor, the Puget

Sound Bridge & Dredging Company, and Mr. James

Kiefer appearing foi* the Puget Sound Bridge &

Dredging; thereu])on the folh^wing proceedings were

liad and testimony offered

:
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[Testimony on Behalf of Puget Sound Bridge &
Dredging Company.]

C. M. NETTLETON, a witness called on l^^half of

the claimant, being duly sworn, testified as follows

:

(Mr. CAMPBELL.)
Q. Mr. Nettleton, you were foiinerl}' one of the

firm of the Seattle Bridge Company?

A. Yes, sir.

Q. I show you an instrument bearing date Decem-

ber 12, 1899, purporting to be signed by Alexander

Watt. I will ask you if you know the signature of

Alexander Watt, if you are familiar with it f

A. Yes, I am familiar with it.

Q. I will ask you whether or not that is his signa-

ture.

A. I believe it is, to the best of my knowledge.

Q. I ask you whether you found that paper among

the archives and files of the company'?

A. I did, yes, sir.

Q. And found it recently ?

A. Yes, within a few^ weeks.

Mr. KIEFER.—I ask that this be marked for

identification.

(Paper marked Clamiant's Exhibit "A" (Supple-

mental) for identification.)

Cross-examination.

(Mr. BRONSOK)
Q. Did you ever see Watt write his name ?

A. Well, now, I don 't believe that I could swear I

ever saw him sign his name. I have no doubt in my
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(Testimony of C. M. Nettleton.)

mind that I have, but I cannot remember any par-

ticular instance of it.

Q. A re you willinf^ to swear ]jositively that this is

his signature f

A. Well, only in this way. I know that ]:)aper

and I ha^'e seen Mv. Watt's signature a ^-ery great

many times. I firmly believe that that is his signa-

ture.

Q. But .you are not willing to swear positively

that it is his signature f

A. I feel very positive about it, but still I realize

a man might be fooled on a signature, but I am ^^ry

positive of that signature.

Q. Are you basing your opinion upon that signa-

ture or more or less upon this document here 1

A. Well, partly upon that because I know of the

document itself, and partly because I have seen his

signature a great many times, an exact reproduction

of it.

(Testimony of witness closed.)

LESTER TURNER, a witness called on behalf of

the claimant, being duly sworn, testified as follows

:

(Mr. KIEFER.)

Q. I show you Claimant's Exhibit ''A" for iden-

tification, being a paper dated December 12, 1899,

and ask .vou if .you ever saw that paper before ?

A. Yes, I have seen that.

Q. I will ask you whether or not that paper was

exhibited to you as an officer of the First National

Bank in connection with the mortgage made to the

First National Bank by the Seattle Bridge Company
by Alexander Watt ?
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(Testimony of Lester Turner.)

A. Yes, I saw this at the time wlien that business

was clone.

Q. Do you know the signature of Mr. A\'att, Mr.
Turner ?

A. I do not think I do, I am not quite sure of it.

(Testimony of witness closed.)

Mr. KIEFEI?.—We offer this identification "A"
in evidence.

Mr. BRONSOX.—I object to the paper being ad-

mitted in evidence on the ground that it has not been

properly or sufficiently authenticated or identified as

to the signature of Alexander Watt, and, upon the

further ground that it is incompetent, irrelevant and

immaterial to the issues in this case at this time ; that

it does not relate to the transactions w hich are in liti-

gation at this time, and does not purport to have been

executed as ])etween any of the parties hereto as such

or relate to the indebtedness which is sought to be

foreclosed in this proceeding, which inlebtedness was

not in contem])lation or in existence when this paper

was executed or any such purported paper was exe-

cuted .

(Paper marked Claimant's Exhibit "A" (Supple-

mental) filed' and returned herewith.)

( Hearing adjourned
.

)

Seattle Washington, 11 :15 A. M.

Friday, June 14, 1907.

Present: Mr. KIEFER, for Libellants.

Mr. BRONSON, for Respondent.

Continuation of procedings pursuant to agreement

as follows, to wit

:



192 F. TF. Baker vs.

Honorable J. A. STRATTON, produced as a wit-

ness on behalf of Libellant, having been duly cau-

tioned and sworn, testified:

(Mr. KIEFER.)

Q. Judge, in 1899, where did you reside *?

A. Seattle.

Q. And engaged in the practice of law?

A. Yes.

Q. Did you know Alexander Watt at that time 1

A. Slightly. I met him about that time.

Q. I show you an instrufnent dated December 12,

1899, purporting to be made between the Seattle

Bridge Company and Alexander Watt, and marked

exliibit "A" for identification, and ask you if that is

your signature as a subscribing witness?

A. Yes, that is my signature under the word "wit-

ness.
'

'

Q. And calling your attention to the signature of

Alexander Watt, I ask you if that was signed in your

presence by Alexander AVatt ?

A. I could not now speak from an independent

memory of the fact, but I did not witness it until he

signed it, and I have some acquaintance also with Mr.

Watt's handwriting.

Q. Is that his signature ?

A. I believe I recognize that as his signature be-

sides.

Q. And that instrument was jirepared in your

office?

A. I think I dictated that contract myself.
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(Testimony of Hon. J. A. Stratton.)

Q. Prepared in your office nnder your direction %

A. Yes.

Q. Do you know, Judge, whetlier or not this con-

tract was used as the basis of the authorit)^ for the

execution of the mortgage in suit in this case, given

to the First National Bank %

Mr. BRONSON.—I object to that as incompetent,

orrelevant and immaterial, and that it is not the best

evidence, and that the dociunents speak for them-

selves.

A. No, I don't think I could answer that. My
recollection is that I did not prepare the mortgage.

I think the bank or some other person did. I am not

quite sure, but that is my impression.

Q. Do you know. Judge, whether or not this in-

strimient was delivered ?

A. Oh, yes, that was practically the conclusion of

negotiations which had been going on for some time

and it was all embodied in this, and that was really

the completion of the negotiations between the par-

ties.

Q. And the instrument was delivered and acted

upon? A. Acted upon.

Q. And as far as you know was it ever rescinded ?

A. Not as far as I know.

Q. And w^ere you the attorney for the Seattle

Bridge Company from that time forward?

A. From that time up to Brown's death—D. Mc-

Caulev Brown's death.



194 F. W. Baker vs.

(Testimony of Hon. J. A. Stratton.)

Cross-examination.

(Mr. BROWN.)
Q. Were yon attorney, Jndge, for the Bridge

Company as a whole or for the Brown interest in itf

A. The Bridge Company as a whole. While now

McPherson's name is on there, MePherson after-

wards was separated from the company and T was not

his attorney after that time.

Q. This money that was proposed to be borrowed

from the First National Bank was to be borrowed

for the pnrpse of building the dredge itself ?

A. I think so; yes. That was what was in con-

templation at that time—somebody had to finance the

proposition. This I only get from the company, I

never talked with the bank up to that time, but the

idea w^as that the First National Bank was to carry

the compan3\ How far that went, whether there was

an_y particular limit on it I really do not know.

Q. Well, in the first instance it was to l)uild tlio

dredge, was it not ?

A. Of course that was the first thing to do.

Redirect Examination.

(Mr. KIEFER.)

Q. Was it limited to the building of the dredge or

financing the proposition generally—building and

operating ?

A. I could not say about that, that is with any

precision. I know the Seattle Bridge Company liad

no great amount of property. I think their total as-
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(Testimony of Hon. J. A. Stratton.)

sets at that time as they stated it, were only about

twenty-two thousand dollars, as far as I can recollect.

Q. That is, before the construction of the bridge %

A. Yes, and I got that information from a state-

ment which I assisted in preparing to lay before the

bank. In fact, there were negotiations with other

banks at different times to see where they could make

such an arrangement.

Q. And what they were trying to do was to finance

the constiaiction and operation of the dredge ?

A. It was known that to build the dredge alone

would take—^well, that took about sixty thousand

dollars, afterwards it was thought a large dredge

would be better, and the dredge that was actually

built was much larger and more powerful than the

one they first talked about.

(Testimony of witness closed.)

And thereupon an adjournment was taken at some

time to be hereinafter agreed upon by proctors for

the respective parties.

[Commissioner's Certificate to Testimony on Supple-

mental Reference.]

United States of America,

Western District of Washington,

Northern Division,—ss.

I, A. C. BoAvman, United States Commissioner for

the Western District of Washington, do hereby cer-

tify that

:

The annexed and foregoing transcript of testimony

and proceedings, from page 1 to page 9, inclusive,
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was taken before me at the times and in the manner

therein specified.

Each of the witnesses therein named, before exam-

ination, was by me duly sworn to testify the truth,

the whole truth and nothing but the truth.

The signature of each of said witnesses to his testi-

mony was duly waived by the parties, the testimony

of said several witnesses to be received with the same

force and effect as if signed by said witnesses.

The exhibits offered by the libellant, and filed and

marked by me Libellant 's Exhibit "A" (Supplemen-

tal), and the exhibits offered by claimant, and filed

and marked by me as Claimant's Exhibits ,

are herewith returned.

I further certify that I am not proctor nor of coun-

sel for either party to said suit, nor interested in the

result thereof.

In witness whereof I have hereunto set my hand

and affixed my official seal this 15th day of October,

1907.

[Seal] A. C. BOWMAN,
United States Commissioner.

[Endorsed] : Conm;iissioner's Report of Testi-

mony Taken on Supplemental Reference. Filed in

the U. S. District Court, Western Dist. of Washing-

ton. Oct. 16, 1907. R. M. Hopkins, Clerk. A. N.

Moore, Deputy.
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lu flif District Court of the United Stcdefi, Western

District of Washington, Northern Division.

No. 3022.

PACIFIC COAST COMPANY,
Libellant,

vs.

The Dredge "SEATTLE," etc.

Respondent.

[Direct Testimony of Lester Turner and S. H.

Hedges, and Testimony of F. W. Baker, Certi-

fied hy Commissioner at the Request of Proctors

for Claimant.]

To the Hon C. H. HANFORD, Judge of the above-

entitled Court:

At the request of Proctors for Claimant, the Puget

Sound Bridge & Dredging Company, I certify the

following testimony, for your consideration, in pass-

ing upon objections raised during the examination of

the witness F. W. Baker

:

Seattle, February 16, 1906.

Continuation of proceedings pursuant to agree-

ment.

Present : Mr. IRA A. CAMPBELL, for the Claim-

ant.

Mr. BALLINGER.
Mr. BRONSON, for the Seattle Hard-

ware Co. and F. W. Baker.

Mr. KIEFER, for the First National

Bank.
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CLAIMANT'S TESTIMONY.

LESTER TURNER, a witness called on behalf of

the claimant, being duly sworn, testified as follows

:

(By Mr. CAMPBELL.)
Q. What is your name ? A. Lester Turner.

Q. What connection, if any, have you with the

First National Bank ?

A. President of the bank.

Q. During what period have you been president %

A. Since 1903 ; I was cashier prior to that time.

Q, Was the Seattle Bridge Company ever indebt-

ed to you—that is, to the First National Bank %

A. Yes, sir.

Q. Was the indebtedness evinced by any docu-

ments? A. By notes.

Mr. BRONSON.—I would like to have entered in

the record on behalf of F. W. Baker, the objection

that no evidence on behalf of the claimant, the Seattle

Bridge Company, can be introduced, on the ground

that the Seattle Bridge Company is not competent to

appear and defend, or introduce any evidence on its

own behalf in this action, owing to the fact that it has

not any such title or interest appearing on the plead-

ings in this case as to give it the standing to do so.

Q. I will hand you these notes and ask you wheth-

er these are the notes referred to by you as evidencing

the indebtedness of the Seattle Bridge Company to

the First National Bank ? A. Yes, sir.

Mr. CAMPBELL.—I ask that these papers identi-

fied by the witness be marked for identification.

(Papers marked Claimant's Identifications "1,"

"2," ''3," "4," ''5," and "6," respectively.)
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(Testimony of Lester Turner.)

Q Was this indebtedness secured in any way^

A* It was secured by mortg-age on the dredge.

Mr. BRONSON.-I object as calling for a conclu-

sion; the document is the best evidence.

A. That is it was in the form of a bill of sale to the

dredge "Seattle."

Q I will hand you this bill of sale and ask you

whether this is the docmnent that you have just re-

ferred to as the security for the notes?

A Yes, sir, that is the one.

(Paper marked Claimant's Exhibit "7," for iden-

tification.) . , , , -, .
,^

Q Was the Seattle Bridge Company indebted to

the First National Bank at the time this bill of sale

was given? This bill of sale dated July 24, 19021

Mr. BRONSON.-I object as calling for a conclu-

sion. A. Yes, sir.

Q I will again hand you these notes which have

been marked for identification, and ask you whether

bv referring to them you can state the amount of the

indebtedness owing to the bank at the time the bill of

sale was given ?

Mr BRONSON.-I object as calling for a conclu-

•

, ill
sion.

A. What is the date of the lull of sale ?

Q. Julv24,1902.

A. The amount of the indebtedness at that time

was $50,517.35.

Q. I notice, Mr. Turner, that this bill of sale cov-

ers further advances which might be made by the

First National Bank to the Seattle Bridge Company.
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(Testimom^ of Lester Turner.)

I will ask you whether any advances were made under

this bill of sale after the 24th of July, 1902 ?

Mr. BEONSON.—I object as calling for a conclu-

sion of the witness, and as based on the statement of

counsel which is not in evidence.

A. Yes, other advances were made.

Q. By referring to these notes, can tou tell me
what advances were made after that date ?

A. All these notes are for advances made after

that time, thirty-three thousand dollars evidenced by

these notes that was advanced after that date.

Q. Were these future advances made pursuant to

this bill of sale ?

Mr. BRONSON.—I object as calling for a conclu-

sion of the witness. A. Yes, sir.

Q. What, if any, understanding, existed between

you and the Seattle Bridge Com]3any as to these fu-

ture advances, with reference to their being covered

by the bill of sale ?

Mr. BRONSON.—I object as incompetent, irre-

levant and immaterial and calling for a conclusion of

the witness.

A. The understanding was that the bill of sale was

to secure all advances made to the company.

Q. These advances were made on that understand-

ing?

Mr. BRONSON.—I make the same objection.

A. Yes, sir.

Q. I will ask you whether or not the First Nation-

al Bank ever sold and assigned these notes to any

party ? Yes, sir.
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(Testimony of Lester Turner.)

Q. To whom?

A. To the Puget Sound Bridge & Dredging Com-

pany.

Q. Do you recollect the date of that assignment?

A. No, I do not now.

Q. Was that assignment made in writing or not?

A. Yes, sir, it was.

Q. I will hand you this paper and ask 3^ou whether

this is the assignment you refer to ?

A. Yes, sir.

(Paper marked Claimant's Exhibit "8" for iden-

tification.)

Q. Did you, pursuant, to that assignment, deliver

these notes and this mortgage ? A. Yes, sir.

Q. I will ask you, Mr. Turner, whether you ever

caused this bill of sale to be recorded ?

Mr. BRONSON".—I object as not the best evideuf^e.

A. Yes, sir. Q. Where?

Mr. BRONSON.—I make the same objection.

A. I will have to look at the instrmnent itself.

Mr. CA^VIPBELL,—Claimant at this time desires

to introduce this instrument (identification 7) to-

gether with the endorsements, in evidence.

(Paper marked Claimant's Exhibit "7," filed and

returned herewith.)

Q. I will ask you ever caused a cop}' of that ])ill

of sale to be filed and indexed?

Mr. BRONSON.—I object as not the best evidence.

A. Yes, sir.

Q. Where?

Mr. BRONSON.—I make the same objection.
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(Testimony of Lester Turner.)

Q. In what county'? A. In this county.

:\rr. BRONSOX.—On behalf of F. AY. Baker and

the Seattle Hardware Company I object to the intro-

duction by the Seattle Hardware Company of the

offered exhibit "7," upon the ground that the same

is incompetent, irrelevant and immaterial; that it is

not pertinent to any of the issues of this case and ac-

cordino- to the issue presented l)y the Puo-et Sound

Bridge and Dredo-ing Company; and that the same

is not so executed, recorded, acknowledged or indexed

as is required by the registry laws of the State of

Washington to entitle it to be recorded, or to give it

any force and effect as a chattel mortgage.

Mr. CA^IPBELL.—I offer these six notes identi-

fied by the witness in evidence.

Mr. BROXSON.—I object, in connection with the

six exhibits offered by the Puget Sound Bridge &

Dredging Company, to the said offered exhibit 7,

further that it is incompetent, irrele^-ant and inuna-

terial, in that it does not purport to secure any of the

said exhibits 1 to six. With reference to the offered

exhibits 1 to 6, of the Puget Sound Bridge and Dredg-

ing Company, I make, on behalf of F. W. Baker and

the Seattle Hardware Company, the objection that

these exhibits are incompetent, irrelevant, and im-

material, not in any way a])parently conected with the

issues in this case as between the ])arties hereto.

Mr. CAMPBELL.—I desire to offer in evidence

at this time a certified copy of the record of the bill

of sale marked Claimant's Exhibit "7," as shown l)y
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the records of the County Auditor's office of King

County. '"^M

Mr. BRONSON.—I object on the same grounds

as made relative to the original docmnent 7.

Mr. CAMPBELL.—It is understood that there is

no objection to the use of the certified copy?

Mr. BRONSON.—I make no objections because it

is a certified copy, but object to it on the grounds that

were made to the offer of the exhibit "7."

(Paper marked Claimant's Exhibit "9," filed and

returned herewith.)

Q. I will ask you, Mr. Turner, whether you ever

swore to and caused to l)e filed in the County Audi-

tor's office of King County, an affidavit setting forth

the amount of the indebtedness to the First National

Bank ])y the Seattle Bridge Company ?

Mr. BRONSON.—I ol)ject as not the best evidence,

and as incompetent, irrelevant and immaterial.

A. Yes, sir. I did.

Q. I will ask you if this is a true copy of that affi-

davit? A. I think so.

Q. As far as your recollection is concerned, tliat

is a true copy ? A. Yes, sir.

Mr. CA^IPBELL.—I offer this in evidence.

(Paper marked Claimant's Exhibit "10," filed and

returned herewith.)

Mr. CAJMPBELL.—I offer a certified copy of the

record of chattel mortgages in the office of the County

Auditor of Pierce County ; also a certified copy of the

record of this affidavit in the County Auditor's office

in Pierce County.
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Mr. BRONSON.—I make the same objeftion to

the offer (Identifications 11 and 12), that were made

to the offer of exhibit 7.

(Papers marked Claimant's Exhibits 11 and 12,

respectively, filed and returned herewith.)

Mr. CAMPBELL.—I offer a certified copy of the

record of the bill of sale in the records of the County

Auditor of Snohomish Count}^

Mr. BRONSON.—I make the same objections to

that.

(Paper marked Claimant's Exhibit "13," filed and

returned herewith.)

Q. Are these the original notes, ]Mr. Turner, at

the time the advances were made?

A. No, the}^ are renewals'?

Q. This one, the face value of which is $55,517.35,

that is an original ? A. Yes, sir.

Q. And these others are renewals ?

A. Yes, sir.

Q. Were any ]3ayments, other than these endorsed

on the notes, ever made the First National Bank?
A. Yes, sir, some pa^anents were made ; some pay-

ments were made that we distinguished from the

notes.

Q. Touching these notes which are in evidence

now ?

A. Ever^^thing is endorsed on these notes.

Q. They represent the indebtedness owing to the

First National Bank at the date the assignment to

the Puget Sound Bridge & Dredging Com]iany?
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Mr. BRONSON.—I object as calling- for a conclu-

sion of the witness. A. Yes.

Cross-examination.

(By Mr. BRONSON.)
Q. Mr. Turner, are you able to testify al)out all

the matters in connection with the amounts clue and

paid, etc.. on these notes, without referring to the

notes? A. No, sir.

Q. Were these transactions such as you individ-

ually handled in the bank, all of them?

A. Yes, sir.

Q. Calling your attention to exhibits 1, 2, 3, 4,

and 5, as offered by the Puget Sound Bridge and

Dredging Company, I understand that these are not

the notes which were given at the times when the loans

represented by them were made by the bank ?

A. Yes, sir, they are all renewals.

Q. The,y have been renewed a number of different

times, have they not ?

[A. does not appear in original certified Record.]

(At hearing March 30, 1906.)

S. H. HEDGES, a witness called on behalf of the

claimant, being duly sworn, testified as follows

:

(By Mr. CAMPBELL.)
Q. What connection, if any, with the Puget Sound

Bridge and Dredging Company ?

A. President.

Q. Were you president on or about 13th day of

June, 1905? A. I was.

Q. Did the Puget Sound Bridge & Dredging

Company on or about that date purchase from the
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First National Bank of Seattle, and take an assign-

ment of certain ])romissoiy notes and a certain bill of

sale on the dredge '

' Seattle " ? A. They did.

Q. I will hand you Claimant's Exhibit "8" and

ask you whether or not that is the written assignment

that was taken by you, just referred to?

A. It is.

Q. I will hand you these notes, which are Claim-

ant's Exhibits from 1 to 6 inclusive, and ask you

whether or not these are the notes which were assign-

ed to you and to which you just referred.

A. They are.

Q. I will hand you Claimant's Exhibit "7" and

ask you whether or not that was the bill of sale which

was assigned to you ? A. It is.

Q. Is the Puget Sound Bridge & Dredging Com-

pany still the holder of this bill of sale and these

notes? A. It is.

Mr. CAMPBELL.—I offer this bill of sale, which

has been marked exhibit "8," in evidence.

FRANK W. BAKER, one of the intervenor's be-

ing duly sworn, testified as follows

:

(By Mr. BRONSON.)
Q. Mr. Baker, are you acquainted with Alexan-

der Watt, the payee named in the identified exhibits

"A," ''B" and ''C" of F. W. Baker, in this case?

A. Slightly acquainted with him; yes, sir.

Q. Just look at the back of these exhibits. Were
these transfers made by him to you ?

A. Yes, sir ; that is his signature, that is my writ-

ing.
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Q. Was there a (consideration paid for the trans-

fer of these notes, Mr. Baker? A. Yes, sir.

Mr. BRONSON.—I offer these identifications

" A, ""B " and " C " in evidence.

Mr. HOWE.—On behalf of the Pacific Coast Com-

pany I object as inmiaterial.

Mr. CAMPBELL.—We join in the objection. •

Mr. EMBREE.—We join in the objection on be-

half of the Vulcan Iron Works.

(Papers marked F. AV. Baker's Exhibits "A,"

"B" and "C," resi^ectively, filed and returned here-

with.)

Q. Was there any assignment of the moi'tgage

made to you at the same time"? A. Yes, sir.

Q. I will ask you to look at F. W. Baker's Ex-

hibit "E" for identification, and ask you if that is

the mortgage? A. Yes, sir.

Mr. BRONSON.—I offer in evidence F. W.
Baker's identification "E."

Mr. HOWE.—I object as incompetent, not being

properly executed nor properly recorded or indexed.

Mr. CAjMPBELL.—I object for the same reasons.

Mr. EMBREE.—I make the same objection on

behalf of the Vulcan Iron Works.

(Paper marked F. W. Baker's Exhibit "E," filed

and returned herewith.)

Q. I will ask you to look at the paper I have

had marked F. W. Baker's identification ''G," and

state if that is the assigmnent of the mortgage?

A. Yes, sir.
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Q. I will ask _vou to state, Mr. Baker, when the

assignment was made relative to the date of the as-

sigmiient, which appears to l)e the 23d of February,

1905?

A. It was made at the same time. I cannot

recall just the date.

Q. Well, do .you remember whether it was ap-

proximately that?

A. By referring to some of my records down

at the store I could tell whether that was the same

date or not.

Cross-examination.

(By Mr. CAMPBELL.)
Q. Did you see Mr. Watt endorse these notes

over to you, ''A" "B" and "C"?
A. I think he endorsed them in my presence,

Imt it is pretty hard work for a man to remember all

these things back two or three years ; when the trans-

action was completed the papers were turned over

and the endorsements made right at that time.

Q. Was that endorsement made at the time this

assignment was executed?

A. Yes, sir.

Q. At the same time? A. Yes, sir.

Q. Was the consideration passed at that time,

paid at that time? A. Yes, sir.

Q. Was the consideration paid on the date of

the execution of this assignment?

A. Yes, sir. It was all one transaction; the

transfer was made at one time and the money paid.
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Q. I will ask you Mr. Baker, whether or not at

the time that this assigmnent was executed, you had

knowledge of the existence of the first mortgage?

Mr. BRONSON.—I object as incompetent, irrele-

vant and immaterial ; there is not any evidence of any

first mortgage.

Q. Knowledge of the mortgage of the Seattle

Bridge Company to the First National Bank?

Mr. BRONSON.—I object, on the ground that

there is no evidence in this case that there was ever

any chattel mortgage to the First National Bank.

A. I am not positive about that, whether I knew

it or not ; I cannot say whether I did or did not.

Q. At the time you took this assigimient from

Mr. Watt, did not you talk with him regarding the

financial conditions of the company?

Mr. BRONSON.—I object as incompetent, irrele-

vant and immaterial and not proper cross-examina-

tion.

A. I do not think I had very much talk about it.

Q. Don't you know, cannot you testify positively,

whether you did or did not?

A. I do not think I talked much about the matt.er.

Q. Do you mean to say that you bought a mort-

gage upon this dredge, the fao' value of which was

twenty-seven and odd thousand dollars, without in-

quiry into the financial condition of the company at

all?

Mr. BRONSON.—I object to the cross-examina-

tion, and will instruct the witness not to answer the
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questions, and we want them certified to the Court for

such action as the Court deems proper.

Mr. CAMPBELL.— I desire the record to show

that counsel for the Puget Sound Bridge & Dredg-

ing Company desires to pursue this line of question-

ing, for the purpose of showing by this witness

whether or not he had knowledge at the time of the

assignment of the mortgage to him, of the existence

of the indebtedness of the Seattle Bridge Company

to the First National Bank and of the mortgage

which had been given by the Seattle Bridge Com-

pany to the bank to secure that indebtedness.

Mr. BRONSON.—Counsel for claimant F. W.
Baker gives as his reason foi' refusing to allow the

questions to be answered mitil certified to the court,

that there is not any evidence in this case of any

mortgage ever having been given to the First Nation-

al Bank.

(Examination of witness suspended at this time.)

[Commissioner's Certificate to Direct Testimony of

S. H. Hedges et al.]

United States of America,

Western District of Washington,

Northern Di\usion,—ss.

I hereby certify that the foregoing pages contains

the direct testimony of Lester Turner and the direct

testimony of S. H. Hedges, witnesses on behalf of

the claimant Puget Soimd Bridge & Dredging Com-

pany, and the testimony of F. W. Baker taken on
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behalf of F. W. Baker, taken during the healings

and before me under the reference in the foregoing

entitled cause. I also accompany this testimony

with papers offered in evidence by the claimant dur-

ing the taking of its testimony, nimibered respec-

tively ''7," "8," "9," '^10," ''11," "12" and "13."

Witness my hand and seal this 11th day of May,

1906.

[Seal] A. C. BOWMAN,
U. S. Commissioner.

[Endorsed] : Direct Testimony of Lester Turner

and S. H. Hedges and Testimony of F. W. Baker.

Certified at Request of Proctors for Claimant.

Filed in the U. S. District Court, Western

Dist. of Washington. May 11, 1906. R. M. Hop-

kins, Clerk. H. W. Walthervv, Deputy.

In the United States Circtdt Court of Appeals for

the Ninth Circuit.

THE PACIFIC COAST COMPANY (a Corpora-

tion),

Libellant,

vs.

Dredge "SEATTLE," her Tackle, Apparel, etc..

Respondent.

PUGET SOUND BRIDGE AND DREDGING
COMPANY (a Corporation),

Claimant and Appellee,

F. W. BAKER,
Claimant and Appellant.
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Petition and Notice of Appeal.

To the Honoraljle Judges of the United States Cir-

cuit Court of Appeals, for the Ninth Circuit

:

Conies now F. W. Baker, claimant and Ap]3ellant

herein, and respectively shows as follows, to wit:

1. That on or about the 17th day of May, 1905,

the libel of the Pacific Coast Company, Libellant,

above named and in the above-entitled cause, was

filed in the United States District Court, Western

District of Washington, Northern Division, against

the Dredge "Seattle," her tackle, apparel, etc., in

a cause civil and maritime, for certain charges

claimed as a lien against the Dredge "Seattle," her

tackle, apparel, etc., in an amount and for the reason

as shown in said libel and as will more fully appear

therein, reference thereto hereby being made.

2. That on or about the 22d day of June, 1905,

the Puget Sound Bridge and Dredging Company

duly appeared in said action, above described, as

claimant of said dredge "Seattle," and filed its

answer to said libel, wherein and whereby it appears

that said claimant alleged it had a prior right to said

dredge "Seattle" by reason of a certain chattel

mortgage and bill of sale therein described and set

forth, as will more fully appear in the answer filed

by said Puget Sound Bridge and Dredging Com-

pany, claimant.

3. That thereafter, to wit, on or al)out the 8th

day of July, 1905, F. W. Baker duly appeared in

said cause and filed his exceptions to the interven-
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ing libels of other lien claimants, and thereafter,

to wit, on the 19th day of March, 1906, said F. W.
Baker filed his answer and claim as claimant herein,

as will more fnlly ax)pear in said answer and claim.

4. That theretofore and thereafter a large num-

ber of inten^ening libels were filed, wdierein and

whereby persons and corporations therein designated

claimed prior liens by reason of material furnished

to said dredge "Seattle" or labor furnished there-

on.

5. That thereafter the said dredge Seattle,

by due proceedings taken in said United States Dis-

trict Court for the Western District of Washington,

Northern Division, was sold by the United States

Marshal/, under order of the Court, for the sum of

Seventy Thousand One Hundred and Fifty Dollars

($70,150), which said sum was paid into the registry

of the said court l)y the purchasers of said dredge

"Seattle."

6. That thereafter testimony was taken before

the Honorable A. C. BoAM;nan, United States

Commissioner, to whom the said matter had been

referred by the United States District Court for the

Western District of Washington, Northern Division,

and thereafter such proceedings were had before the

Honorable C. H. Hanford, Judge of the United

States District Coui-t, for the AVestern District of

Washington, Northern Division, that on the 30th

day of August, 1906, it was adjudged by said Dis-

trict Court and decreed b}" the intervenors in said

cause carious amomits, totaling, with costs the sum of
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Twentj^-t^^o Thousand Eightj^-two and 34/100 Dol-

lars ($22,082.34), but reserving a decision as to the

claims of the Puget Sound Bridge and Dredging

Company, claimant, and F. W. Baker, claimant;

that thereafter, bv a memorandum decision rendered

on the 7th da}^ of March, 1907, and by a supplemen-

tary decision on the 8th day of November, 1907, the

said Honorable C. H. Hanford, Judge of the United

States District Court, for the Western District of

Washington, Northern Division, adjudicated that

the Puget Sound Bridge and Dredging Company had

a prior claim and lien to that of F. W. Baker against

the remnants of the proceeds of the sale of the said

dredge '

' Seattle,
'

' then in the registry of said court,

said proceeds at that tune amounting to the sum of

Forty-five Thousand Seven Hmidred Eighty-one

and 51/100 Dollars ($45,781.51) ; that thereafter,

by a final decree in said cause made and entered on

the 18tli day of November, 1907, the said Court ad-

judicated and directed that the said sum of Forty-

five Thousand Seven Hundred Eighty-one and

51/100 Dollars ($45,781.51) be paid to the Puget

Sound Bridge and Dredging Company, claimant,

and adjudicated that said Puget Sound Bridge and

Dredging Company had a better right to the same

than did F. W. Baker, claimant herein,

7. That the above-named F. W. Baker, claimant

and appellant herein, is advised and insists that the

said final decree so entered on the 18th da}' of No-

vember, 1907, is erroneous, in that it does not ren-

der a decree adjudicating a prior right in favor of
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said claimant and. appellant, F. W. Baker, instead of

rendering sneh decree in favor of the said Puget

Sound Bridge and Dredging Company, claimant and

appellee.

8. For the reason herein contained and as fur-

ther specified in ithe assignments of error which are

filed herewith, the above-named claimant and appel-

lant F. W. Baker, feeling aggrieved by the decree

and opinion to which he refers, which said decree

was made and entered as aforesaid on the 18th day

of November, 1907, does hereby appeal from said

decree, with the object of obtaining a reversal of the

same and securing a decree for said claimant and ap-

pellant F. W. Baker, wherein and whereby there

might be adjudicated to said F. W. Baker a prior

right for the amount of his claim, together with in-

terest upon the same and the amount of his costs, in

and to the remnants of the proceeds of the said sale

of said dredge ''Seattle," as against the claim of

the said Puget Sound Bridge and Dredging Com-

pany, and hereby makes his appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and on such appeal intends to seek a new deci-

sion on the law and on the facts upon the pleadings

and proofs in said United States District Court for

the Western District of Washington, Northern Divi-

sion, or upon new pleadings and proofs to be intro-

duced in this court.

Wherefore, said claimant and appellant F. W.

Baker respectfully prays that an appeal may be al-

lowed, and that the records in this said cause may
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be dul}^ transcribed and certified to said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, to be there heard, upon the pleadings and proofs

as shown by such records, and that the United States

District Court, for the Western District of Washing-

ton, Northern Division, be allowed to prescribe the

penalty of the appeal bond to be given herein.

Dated at Seattle, King County, State of Washing-

ton, this 1st day of May, 1908.

IRA BRONSON and

D. B. TREFETHEN,
Proctors for F. W. Baker, Claimant and Appellant.

[Endorsed] : Petition and Notice of Aj^peal.

Filed in the U. S. District Court, Western Dist. of

Washington. May 1, 1908. R. M. Hopkins, Clerk.

A. N. Moore, Deputy.

In the District Court of the United States for the

Western District of Washington, Northern Divi-

sion.

THE PACIFIC COAST COMPANY ( a Corpora-

tion),
Lil^ellant,

vs.

Dredge "SEATTLE," her Tackle, Apparel, etc.,

Respondent,

PUGET SOUND BRIDGE AND DREDGING
COMPANY (a Corporation),

Claimant and Appellee,

F. W. BAKER,
Claimant and Appellant.
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Order Allowing Appeal to be Taken.

This cause coming on to be heard on this 1st day of

May, 1908, npon the Petition and N'otice of Appeal

of F. W. Baker, claimant and appellant in the above-

entitled cause, that he be allowed to appeal from the

decree of this Court, made and entered on the 18th

day of November, 1907, wherein and whereby it was

adjudicated and decreed that the Puget Sound Bridge

and Dredging Company had a prior lien and right to

the remnants of the proceeds of the sale of the dredge

"Seattle," said remnants amounting to the sum of

Forty-five Thousand Seven Hundred and Eighty-one

and 51/100 Dollars ($45,781.51), being at that time in

the registry of this court, and for the whole of said

sum ; and it duly appearing that such i^etition for an

appeal from said decision has been filed with the clerk

of this court on this 1st day of M'a^^, 1908, and tlio

Court being duly advised in the premises

;

Now, therefore, it is hereby ordered and directed

that the said F. W. Baker, claimant and appellant

aforesaid, be, and herel)y is, allowed to take such an

appeal from such decree as aforesaid, and that the

appeal bond to be given on said appe/ be, and herel)y

is, fixed at the sum of Three Hundred Dollars.

Done in Open Court this 1st day of May, 1908.

C. H. HANFORD,
Judge.

[Endorsed] : Order Allowing Appeal to be Taken.

Filed in the U. S. District Court, Western Dist. of

Washington, May 1, 1908. R. M. Hopkins, Clerk.

A. N. Moore, Deputy.
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In flic District Court of the United States for the

Western District of Washington, Northern Divi-

sion.

THE PACIFIC COAST COMPANY ( a Corpora-

tion),

Libellant,

vs.

Dredge "SEATTLE/' her Tar-kle, Apparel, etc.,

Respondent,

PUGET SOUND BRIDGE AND DREDGING
COMPANY (a Corporation),

Claimant and Ai^pellee,

F. W. BAKER,
Claimant and Appellant.

Assignment of Errors.

Comes now tlie above-named F. W. Baker, claim-

ant and appellant in the above-entitled cause, and

states and alleges that in the record and proceedings

in this said cause, and in the decree and opinion made

and entered by the Honorable C. H. Hanford, Dis-

trict Judge of the United States, for the Western Dis-

trif^t of Washington, Northern Division, on the 18th

day of November, 1907, in the above-entitled cause,

there are manifest errors in the following ]~>artic-

nlars

,

1. That said decree made and entered on the 18th

day of November, 1907, the award of the sum of

Forty-five Thousand Seven Hundred Eighty-one and

51/100 Dollars ($45,781.51) to the Puget Sound
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Bridge and Dredging Company, claimant, and for the

whole of said snm remaining in the registry of the

said court from the sale of said dredge "Seattle," is

contrary to the la^Y and to the evidence in said cause.

2. That the proper award in this cause depends

upon the particular facts in the case, and those facts

do not warrant the making of an award in favor of

the said Puget Sound Bridge and Dredging Com-

pany as against the said F. W. Baker, but that said

award should have been made in favor of the said F.

W. Baker, claimant and appellant, for the full sum

claimed by him, together with interest, and that the

same should have been made a lien prior to that of

the Puget Sound Bridge and Dredging Company,

claimant and appellee, on the remnants of the

moneys derived from the sale of said dredge "Seat-

tle," said remnants of said moneys then being in the

registry of said court,

3. That the said Honorable C. H. Hanford, Dis-

trict Judge aforesaid, erred in entering the decree

dated November 18, 1907, wherein and whereby it

was directed that a summary judgment be entered

against the remnants of the proceeds of the sale of the

dredge '

' Seattle,
'

' then in the registry of said court,

to wit, the sum of Forty-five Thousand Seven Hun-

dred eighty^ne and 51/100 Dollars ($45,781.51), in

favor of the Puget Sound Bridge and Dredging

Company, claimant, for the whole of said sum, and

that the same be paid by the clerk of said court unto

said Puget Sound Bridge and Dredging Company,
claimant, or to its proctors.
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4. That the said Honorable C. H. Hanford, Dis-

trict Judge, aforesaid, erred in not directing a decree

to be entered in favor of F. W. Baker, claimant, for

so much of said part of said remnants of the proceeds

of the sale of said dredge "Seattle" than in the regis-

tr}^ of the court, as would satisfy in full, together

with interest and his costs, the claim of said F. W.

Baker, claimant, and in not directing that said claim

of said F. AV. Baker was r prior and first lien upon

said remnants aforesaid.

5. For other errors appearing upon the record.

Wherefore, said appellant F. W. Baker x-rays for

the aforesaid errors founded in the record in said

cause and said decree, that the said decree so entered

on the 18th day of November, 1907, may be reversed

and such judgment be entered as ought to have been

rendered by the said United States District Court

for the Western District of Washington, Northern

Division; and for such other and further relief as

may be proper in the premises.

IRA BEONSON, and

D. B. TREFETHEN,
Proctors for Claimant and Appellant F. W. Baker.

[Endorsed] : Assignment of Errors. Filed in II.

S. District Court, Western District of Was'iington,

May 1, 1908. R. M. Hopkins, Clerk'. A. N. Moore,

Deputy.



Paget Sound Bridge and Dredging Com pang. 221

In, tJie District Court of tlie United States for the

Western District of Wasliington, Northern Divi-

sion.

THE PACIFIC COAST COMPANY ( a Corpora-

tion),

Libellant,

vs.

Dredge ''SEATTLE," her Tackle, Apparel, etc..

Respondent,

PUGET SOUND BRIDGE AND DREDGING
COMPANY (a Corporation),

Claimant and Appellee,

F. W. BAKER,
Claimant and Appellant.

Bond on Appeal.

Know all men by these presents: That we, F. W.

Baker, as principal, and C. H. Black and A. S. Bur-

well, as sureties, are held and firml}^ bound unto

Puget Sound Bridge and Dredging Company, a cor-

poration, in the full and just sum of Three Hundred

Dollars, to be paid to the said Puget Sound Bridge

and Dredging Compan}-^ and to their attorneys, suc-

cessors and assigns, to which payment, well and truly

to be made, we bind ourselves, our successors and as-

signs, joinfZly and severally.

Sealed with our seals and dated this 1st day of

May, 1908.

Whereas, lately in the District Couii of the United

States for the Western District of Washington,
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Northern Division, in a suit pending in said court

entitled the Pacific Coast Company, Appellant, vs.

Dredge "Seattle," her Tackle, Apparel, etc., Re-

si:)ondent, Puget Sound Bridge and Dredging Com-

pany, Claimant, and F. W. Baker, Claimant, a de-

cree was rendered on the 18th da}' of November,

1907, by the Honorable C. H. Hanford, Judge of the

United States District Court for the Western Dis-

trict of Washington, Northern Division, to the effect

that a summary judgment be entered against the

remnants of the proceeds of the sale of the dredge

"Seattle," said proceeds then being in the registry

of said court and amounting to the sum of Forty-five

Thousand Seven Hundred Eighty-one and 51/100

Dollars ($45,781.51), in favor of the Puget Sound

Bridge and Dredging Company, claimant, for the

whole of said sum, and that the said sum be paid by

the clerk of said Court unto the said Puget Sound

Bridge and Dredging Company, claimant; and the

said F. W. Baker, claimant, and appellant, herein,

having obtained an appeal and filed a copy thereof

in the clerk's office of the United States District

Court for the AVestern District of Washington,

Northern Division, to revise the said decree made and

entered on the 18th day of November, 1907, in the

aforesaid suit; and said F. W. Baker, appellant

herein, having obtained a citation directed to the said

Puget Sound Bridge and Dredging Company, citing

and admonishing it to be and appear at a session of

the United States Circuit Court of Appeals for the

Ninth Circuit within thirty (30) days from the date

hereof

;
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Xow, therefore, the condition of this obligation is

such, that if the said F. W. Baker, claimant and ap-

pellant, shall prosecute his appeal to effect, and shall

answer and pay the costs and answer and pay all

damages is the appeal is not sustained, holding and

saving the said Puget Sound Bridge and Dredging

Company harmless from damages by reason of the

said appeal ; and if the said appellant herein, to wit,

said F. W. Baker, mil satisfy and perform any judg-

ment or order which the United Circuit Court of Ap-

peals for the Ninth Circuit may render or make, or

order to be rendered or made by the United States

District Court for the AYestern District of Washing-

ton, Noi"thern Division, then the above obligation to

be null and void ; otherwise to be and remain in full

force, virtue and effect.

F. W. BAKER,
Principal,

A. S. BURWELL,
C. H. BLACK,

Sureties.

JUSTIFICATION OF SURETIES.

The United States of America,

State of Washington,

County of King,—ss.

C. H. Black and A. S. Burwell, the sureties above

named, each for himself solemnly swears that after

paying his just debts and liabilities he is worth Six

Hundred Dollars in real estate and personal prop-
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erty within the jurisdiction of said court and subject

to execution and levy.

A. S. BURWELL.
C. H. BLACK.

Subscribed and sworn to before me on the 1st day

of May, 1908.

[Seal] LOREN GRINSTEAD,
Notary Public in and for the State of Washington,

Residing at Seattle.

Approved May 1, 1908.

C. H. HANFORD,
Judge.

[Endorsed] : Bond on Appeal. Filed in the U. S.

District Court, Western Dist. of Washington, May 1,

1908. R. M. Hopkins, Clerk. A. N. Moore, Deputy.

In the District Court of the United States for the

Western District of Washington, Northern Divi-

sion.

THE PACIFIC COAST COMPANY (a Corpora-

tion),

Libellant,

vs.

Dredge "SEATTLE," her Tackle, Apparel, etc.,

Respondent,

PUGET SOUND BRIDGE AND DREDGING
COMPANY (a Corporation),

Claimant and Appellee,

F. W. BAKER,
Claimant and Appellant.
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Notice of Filing of Bond on Appeal.

To the Puget Sound Bridge and Dredging Company,

Claimant and Appellee, and to Ira A. Campbell,

Esq., and James Kiefer, Esq., its Proctors,

Notice

:

You, and each of you, will please take notice that on

this 1st day of May, 1908, F. W. Baker, claimant and

appellant in the above-entitled cause, has filed a bond

for the costs and damages on appeal in the sum of

Three Hundred Dollars in the Clerk's office of the

United States District Court for the Western Dis-

trict of Washington, Northern Division, a copy of

which bond on appeal is herewith sen'^ed upon jou.

You are further notified that the names and resi-

dences of the sureties named in said bond are as fol-

lows, to wit:

C. H. BLACK, residing at Sea/ttle, Washington.

A. S. BURWELL, residing at Seattle, Wash-

ington.

Dated at Seattle this 1st day of May, 1908.

IRA BRONSON and

D. B. TREFETHEN,
Proctors for F. W. Baker, Claimant and Appellant.

Due service of copy hereof admitted this 1st day of

May, 1908.

IRA A. CA^IPBELL,

JAMES KIEFER,

Proctors for Puget Sound Bridge and Dredging

Company, Appellee.
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[Endorsed] : Notice of Filing of Bond on Appeal.

Filed in the U. S. District Court, Western Dist. of

Washington, May 1, 1908. R. M. Hopkins, Clerk.

X. X. Moore, Dei^ut}'.

In the District Court of the United States for the

Western District of Washington, Xortliern Di-

vision.

THE PACIFIC COAST COMPANY (a Corpora-

tion),

LibeUant,

vs.

Dredge "SEATTLE," her Tackle, Apparel, etc..

Respondent,

PUGET SOUND BRIDGE AND DREDGING
COMPANY, (a Corporation),

Claimant and Appellee,

F. AY. BAKER,
Claimant and Appellant.

Citation to Appellee [Copy].

United States of America,—ss.

To the Puget Sonnd Bridge and Dredging Com-
pan.y, a Corporation Claimant and Appellee, and

to Ira A. Campbell, Esq., and James B. Kiefer,

Esq, Pi'octoi-s for said Appellee, Greetings:

Whereas, F. AY. Baker, claimant and appellant.

has lately appealed to the United States Circuit Court
of A])peals for the Ninth Circuit from a decree made
and entered by the Honorable C. H. Hanford, Judge
of the District Court of the United States for the
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Western District of Washington, Northern Division,

said decree having been rendered in the above-entitled

cause on the 18th day of November, 1907, and wherein

and whereby there was rendered a summary judg-

ment against the remnants of the proceeds of the sale

of the dredge "Seattle," then in the registry of the

court amounting to the sum of Forty-five Thousand

8e^'>^ Hundred Eighty-one and 51/100 Dollars ($45,-

781.51), in favor of the Puget Sound Bridge and

Dredging Company, claimant and appellee, and to

whom notice is hereby given; and, whereas, P. W.
Baker, as claimant and appellant, has filed the secur-

ity required by law

;

Now, therefore, you are hereby cited to be and ap-

pear before the United States Circuit Court of Ap-

peals for the Ninth Circuit, at the city of San Fran-

cisco, California, within thii*ty (30) days from date

hereof, to do and receive what may appertain to jus-

tice to be done in the premises.

Given under my hand this 1st day of May, 1908.

[Seal] C. H. HANFORD,
Judge of the United States District Court, Western

District of Washington, Northern Division.

Service of true copy of above citation to appellee

is hereby accepted this first day of May, 1908.

IRA A. CAMPBELL,
JAMES KIEFER,

Proctors for Appellee.

[Endorsed] : Citation to Appellee. Filed in the

U. S. District Court, Western Dist. of Washington.

May 1, 1908. R. M. Hopkins, Clerk. A. N. Moore,

Deputy.
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[Acceptance of Service of Petition for Appeal, etc.]

In the District Court of the United States for the

Western Vidrict of Washington, Northern Di-

vision.

THE PACIFIC COAST COMPANY (a Corpora-

tion),

Libellant,

vs.

Dredge "SEATTLE," her Tackle, Apparel, etc.,

Eespondent,

PUGET SOUND BRIDGE AND DREDGING
COMPANY (a Corporation),

Claimant and Appellee,

F. W. BAKER,
Claimant and Appellant.

ACCEPTANCE OF SERVICE.

We do hereby accept service of a filed copy of a

Petition and Notice of Appeal, filed copy of Bond on

Appeal, cop.y of Notice of Filing- Bond, filed copy

of Assignment of Errors, copy of Citation of Ap-

pellee, and filed copy of Order Allowing Appeal to

be Taken.

Dated at Seattle, AVashing-ton, this 1st day of May,

1908.

IRA A. CAMPBELL,
JAMES KIEFER,

Proctors for Claimant and Appellee, Paget Sound

Bridge and Dredging Company.
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[Endorsed] : Acceptance of Service. Filed in tlie

U. S. District Court, Western Dist. of Washington.

May 1, 1908. B. M. Hopkins, Clerk. A. N Moore,

Deputy.

In tlif District Court of tlie United States for the

Western District of Washington, Northern Di

vision.

THE PACIFIC COAST COMPANY (a Corpora-

tion),

Libellant,

vs.

Dredg-e "SEATTLE," her Tackle, Apparel, etc.,

Respondent,

PUGET SOUND BRIDGE AND DREDGING
COMPANY (a Corporation),

Claimant and Appellee,

F. W. BAKER,
Claimant and Appellant.

Praecipe for Transcript.

To the Clerk of the Above-entitled Court

:

You will please cause to be prepared a Transcript

on Appeal to the United States Circuit Court of Ap-

peals, for the Ninth Circuit, in this said cause, which

transcript shall contain the papers and instruments

on file in this said cause set forth in and shall be in

accordance with the Stipulation signed by the proc-

tors for the appellant and the proctors for the ap-

pellee herein.
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Dated at Seattle, Washington, this 11th day of

May, 1908.

IRA BRONSON and

D. B. TREFETHEN,
Proctors for Appellant.

[Endorsed] : Praecipe for Transcript. Filed in

the U. S. District Court, Western Dist. of Washing-

ton. May 12th, 1908. R. M. Hopkins, Clerk. W.
D. Covington, Deputy.

[Stipulation Relative to Transcript on Appeal.]

In the District Court of the United States for the

Western District of WasJiington, Northern Di-

vision.

THE PACIFIC COAST COMPANY (a Corpora-

tion),

Libellant,

vs.

Dredge "SEATTLE," her Tackle, Apparel, etc.,

Respondent,

PUGET SOUND BRIDGE AND DREDGING
COMPANY (a Corporation),

Claimant and Appellee,

F. W. BAKER,
Claimant and Appellant.

STIPULATION.
It is hereby stipulated by and between F. W. Ba-

ker, claimant and appellant, and Puget Sound

Bridge and Dredging Company, claimant and appel-

lee, that the Transcript on Appeal to the United
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States Circuit Court of Appeals, for the Ninth Cir-

cuit, in this said cause, shall consist of the papers

and instruments on file in this said cause as follows,

to wit:

Intervenino- liliel of F. W. Baker, filed July 8,

1905

;

Stipulation for costs of F. W. Baker, filed July 8,

1905;

Claim of Puget Sound Bridge and Dredging Com-

pany, filed June 22, 1905

;

Order referring case to A. C. Bowanan to take tes-

timony, filed July 20, 1905

;

Amended answer to Puget Sound Bridge and

Dredging Company, filed January 22, 1906;

Motion of F. W. Baker to he allowed to intervene

as claimant, filed February 28, 1906;

Claim of F. W. Baker, Mortgagee, filed March ll,

1906;

Stipulation for Costs, F. W. Baker, Mortgagee,

filed March 14, 1906;

Answer of F. W. Baker, as claimant, to libel of

Pacific Coast Company;

Stipulation that affirmatiA'e matter set up in an-

swers to intervening libels ma}^ be formally denied,

filed March 19, 1906;

Memo, decision on merits, filed July 28, 1906

;

Decree awarding certain amounts to certain inter-

venors, filed August 30, 1906

;
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Petition to have funds deposited in First National

Bank, filed Januar^^ 6, 1906

;

Order to have funds deposited in First National

Bank, filed January 6, 1906;

Memo, decision on question of priorities, filed

March 7, 1907;

Petition of claimant for hearing of further testi-

mony, filed March 15, 1907;

Affidavit supporting petition of claimant for liear-

ing of further testimony, March 15, 1907;

Order allomng introduction of further testimony,

filed March 25, 1907;

Supplemental decision, filed November 8, 1907;

Final decree, filed November 18, 1907;

Venditioni Exponas returned (proceeds $70150),

December 4, 1905;

Claimant F. W. Baker's Exhibits " A," *'B," "C,"

"D," "E," "F," a.nd ''^G";

Claimant Puget Sound Bridge & Dredging Com-

panys Exhibits 7, 8, 9, 10, 11, 12, and 13, and Claim-

ant's Exhibit "A" Supplemental.

Also beginning at page 277 of the Commissioner's

Report to the end thereof said pages being the testi-

mony offered in behalf of Puget Sound Bridge and

Dredging Company and F. W. Baker; and in addi-

tion thereto the Commissioner's Supplemental Re-

port, filed October 16th, 1907, together with the tes-

timony of Lester Turner, S. H. Hedges, and F. W.
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Baker, certified at request of proctors for claimant,

filed May 11, 1906.

Dated at Seattle, Washington, INIay 8, 1908.

IRA BRONSON and

D. B. TREFETHEN,
Proctors for F. W. Baker, Claimant and Appel-

lant.

BALLINGER, RONALD, BATTLE & TEN-
NANT,

IRA A. CAMPBELL & JAMES KTEFER,
Proctors for P. S. Bridge and Dredging Co., Claim-

ant and Appellee.

[Endorsed] : Stipulation. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington, Ma,v 12,

1908. R. M. Hopkins, Clerk. W. D. Covington,

Deputy. '..\±:^
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[Clerk's Certificate to Transcript of Record.]

In tJie District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3022.

THE PACIFIC COAST COMPANY (a Corpora-

tion),

Libellant,

vs.

Dredge "SEATTLE," her Tackle, Apparel, ete.,

Respondent,

PUGET SOUND BRIDGE AND DREDGING
CO:\rPANY (a Corporation \

Claimant and A]3pellee,

F. W. BAKER,
Claimant and Appellant.

CLERK'S CERTIFICATE.

United States of America,

Western District of Washington,—ss.

I, R. M. Hopkins, Clerk of the District Court of

the United States for the Western District of Wash-

ington, do hereby certify the foregoing Two Hun-

dred and Eleven (211) typewritten pages, numbered

from 1 to 211 inclusive, to be a full, true and correct

copy of the record and proceedings in the above and

therein-entitled cause as is stipulated for by the ]iar-

ties to this cause and a])peal, as the same remain of
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record and on file in the office of the Clerk of said

Court, and that the same constitute the record on

appeal from the order, judgment and decree of the

District Court of the United States for the Western

District of Washington, to the Circuit Court of Ap-

peals for the Ninth Judicial Circuit.

I further certify that I hereto attach and herewith

transmit the Original Citation issued in this cause.

I fui-ther certif}' that the cost of preparing the

foregoing record on appeal is the sum of $178.00, and

that the said sum has been paid to me b}' Ira Bron-

son and D. B. Trefethen, Proctors for Claimant and

Appellant.

In testimony whereof, I have heremito set my hand

and affixed the seal of said District Court, at Seat-

tle, in said District, this the 24th day of June, 1908.

[Seal] R. M. HOPKINS,
Clerk.
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Tn the Distriet Court of the United States for the

Western Distriet of Washington, Northern Di-

vision.

THE PACIFIC COAST COMPANY (a Corpora-

tion),

Libellant,

vs.

Dredge "SEATTLE," her Tackle, Apparel, etc.,

Respondent,

PUGET SOUND BRIDGE AND DREDGING
COMPANY (a Corporation),

Claimant and Appellee,

F. W. BAKER,
Claimant and Appellant.

Citation to Appellee [Original].

United States of America,—ss.

To the Pnget Sound Bridge and Dredging Company,

a Corporation, Claimant and Appellee, and to

Ira A. Campbell, Esq., and James B. Kiefer,

Esq., Proctors for said Appellee, Greetings:

Whereas, F. W. Baker, claimant and appellant,

has lately appealed to the United States Circuit

Court of Appeals for the Ninth Circuit from a de-

cree made and entered by the Honorable C. H. Han-

ford, Judge of the District Court of the United

States for the Western District of Washington,

Northern Division, said decree having been rendered

in the above-entitled cause on the 18th day of Novem-

ber, 1907, and wherein and whei'eby there was ren-
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dered a summar.y judgment against tlie remnants of

the proceeds of the sale of the dredge "Seattle," then

in the registry of the court, amounting to the sum of

Forty-fiYe Thousand Seven Hundred Eighty-one and

51/100 Dollars ($45,781.51) in favor of the Puget

Sound Bridge and Dredging Company, claimant and

appellee ; and to whom notice is hereby being given,

and,

Whereas, F. W. Baker, as claimant and appellant,

has filed the security required by law;

Now, therefore, you are hereby cited to be and ap-

pear before the United States Circuit Court of Ap-

peals for the Ninth Circuit, at the City of San Fran-

cisco, California, within thirty (30) days from date

hereof, to do and receive what may appertain to jus-

tice to be done in the premises.

Given under my hand this 1st day of May, 1908.

[Seal] C. H. HANFORD,
Judge of United States District Court, Western Dis-

trict of Washington, Northern Division.

Service of a true copy of above citation to appellee

is hereby accepted this first day of May, 1908.

IRA A. CAMPBELL,
JAMES KIEFER,

Proctors for Appellee.

[Endorsed] : No. 3022. In the District Court of

the United States for the Western District of Wash-

ington, Northern Division, The Pacific Coast Com-

pany vs. Dredge Seattle. F. W. Baker, Claimant

and Appellant. Citation to Appellee. Filed in the

U. S. District Court, Western Dist. of Washington.
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May 1, 1908. R. M. Hopkins, Clerk. A. N. Moore,

Deputy. Ira Bronson and D. B. Trefethen, Attor-

neys for F. W. Baker, 614-618 Colnian Building,

Seattle.

[Endorsed] : No. 1615. United States Circuit

Court of Appeals for the Ninth Circuit. F. W. Ba-

ker, Intervening Libellant, and Claimant of The

Dredge "Seattle," Her Tackle, Apparel, etc.. Appel-

lant, vs. Puget Sound Bridge and Dredging Com-

pany (a Corporation), Claimant of The Dredge ''Se-

attle," Her Tackle, Apparel, etc.. Appellee. Apos-

tles on Appeal. Upon Appeal from the United

States District Court for the Western District of

Washington, Northern Division.

Filed June 27, 1908.

F. D. MONCKTON,
Clerk.
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IN THE

Olirmit Court of A^j^j?als

FOR THE NINTH CIRCUIT.

F. W. BAKER, Intervening Libellant, and
Claimant of The Dredge "SEATTLE,"
her tackle, apparel, etc., i

Appellant,'

vs.

PUGET SOUND BRIDGE AND DREDG-
INGCOMPANY, a Corporation, Claimantl
of The Dredge "SEATTLE," her tackle, \

apparel, etc..

Appellee. '

Upon Appeal from the United States Distri^ Court for the

Western Diilri^ of Wasfiington, Northern Division.

Brief of F. W. Baker, Claimant and Appellant

IRA BRONSON (^ D. B. TREFETHEN,
Proctors for F. W. Baker,

Office; Claimant and Appellant
614-619 Colman Bldg., Seattle.

I'refs of WliiteAdveriisinj: Bureau. Inc.. Sesttie
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Ctrmit Olourt of Appeals

FOR THE NINTH CIRCUIT.

F. W. BAKER, Intervening Libellant, and^
Claimant of The Dredge "SEATTLE,"
her tackle, apparel, etc.,

Appellant,!

vs.

PUGET SOUND BRIDGE AND DREDG-/
ING COMPANY, a Corporation, Claimantl
of The Dredge "SEATTLE," her tackle,*

apparel, etc.,

Appellee.

Upon Appeal from the United States Dirtri^ Court for the

Western Di.$tri^ of Washington, Northern Division.

Brief of F. W. Baker, Claimant and Appellant

IRA BRONSON ^ D. B. TREFETHEN,
Proctors for F. TV. Baker,

Office: Claimant and Appellant.

614-619 Colman Bldg., Seattle.





IN THE UNITED STATES QRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

F. W. BAKER, Intervening Libellant, and^
Claimant of The Dredge "SEATTLE,"
her tackle, apparel, etc..

Appellant,!

vs.
No. 1615

PUGET SOUND BRIDGE AND DREDG-/
ING COMPANY, a Corporation, Claimantl
of The Dredge "SEATTLE," her tackle,\

apparel, etc.,
j

Appellee, i

Upon Appeal from the United States District Court for the

Western District of Washington, Northern Division

Brief of Appellant

STATEMENT OF THE CASE.

The present appeal is from a final decree of the

United States District Court entered on the 18th day

of November, 1907, by virtue of which said court

awarded to the appellee, Puget Sound Bridge and

Dredging Company, the sum of fort^-five thousand

seven hundred eighty-one and 51^100 ($45,781.51),

the proceeds of the sale of the dredge "Seattle," an

unregistered and unreeoixled steam floating dredger.

Said sum represents all of the remnants in the regis-

try of the court, after there had been paid, under the



decree of the court, certain lien claims theretofore

adjudged to be maritime liens under and by virtue of

the statutes of the State of Washington. The appel-

lant and aj^pellee were mortgagees of said dredge

under and by virtue of the transactions hereinafter

recited.

On the 12th day of December, 1899, one Alexan-

der Watt and the Seattle Bridge Company—the latter

a co-partnership composed of H. T. McPherson and

D. McL. Brown—were considering the advisability of

building a dredge for the purpose of dredging out

the harbor in front of the City of Everett in the State

of Washington. On that date the said Alexander

Watt and said co-partnership appear to have entered

into an agreement which is a part of the files of this

cause. (Apostles on Appeal, pp. 116 to 122.) Subse-

quently, on or about the 24th of July, 1902, a Bill of

Sale was executed of a certain dredge (Apostles on

Appeal, p. 94), said Bill of Sale being signed by D.

McL. Brown, W. A. Brown, D. A. Brown and C. M.

Nettleton—which individuals were then doing busi-

ness as the Seattle Bridge Company, a co-partnership

—and to which was affixed the name of Alexander

Watt, by D. McL. Brown, purporting to act as his

attorney in fact. This Bill of Sale purported to con-

xey said dredge to the First National Bank of Seattle.

The Bill of Sale was acknowledged, and there was



attached thereto an affidavit such as is required by

the laws of tlie State of Washington, sworn to by D.

McL. Brown, W. A. Brown, D. A. Brown and C. M.

Nettleton, but not by Alexander Watt, who—as was

shown by the agreement above recited—was one-half

owner of the dredge. (Apostles on Appeal, p. 120.)

This Bill of Sale was filed for record in the office

of the Auditor of King County, Washington, in vol-

ume 19 of Miscellaneous Records, at page 475, on

July 25, 1902, and a certified copv of this Bill of Sale

was recorded in the office of the Auditor of Snohom-

ish Coimty, Washington, in volume 17 of Miscellan-

eous Records at page 501, on January 5, 1903, and in

the office of the Auditor of Pierce County, Washing-

ton, in volume 27 of Chattel Mortgages, on page 291,

on the 21st day of January, 1905. (Apostles on Ap-

peal, pp. 94 to 97, inc.)

It appears that the Seattle Bridge Company, not

iufluding Alexander Watt, on December 31, 1901,

had borrowed from the First National Bank of Seat-

tle, fifty-five thousand five hundred seventeen and

35/100 dollars ($55,517.35), which represented the

indebtedness of the Seattle Bridge Company at that

date to the First National Bank. (Apostles on Ap-

peal, pp. 1!?9.) It appears that this loan, on the 29th

day of August, 1904, had been paid down to the sum

of twentv-three thousand three hundred sixtv-three
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and 38/100 dollars ($23,363.38) and that, thereafter,

other loans were made to the Seattle Bridge Company

by the First National Bank, other notes were given

by the Seattle Bridge Company and other X3ayments

were made in large amounts by the Seattle Bridge

Company to the said First National Bank. (Apostles

on Appeal, pp. 141-146.) In the meantime, on the

26th day of February, 1903, Alexander Watt sold to

the Seattle Bridge Company his interest in said

dredge, consisting of 49 ]3er cent thereof, and took in

pa^Tnent therefor three notes in the sum of nine thou-

sand one himdred sixty-six and 66^100 dollars

($9,166.66) each, secured by a chattel mortgage on

said dredge. Said chattel mortgage was dated the

26th day of February, 1903, and was duly acknowl-

edged, Terified, certified and recorded as required by

law being recorded on April 25, 1903, in the office of

the Auditor of King County, Washington, in volume

38 of Chattel Mortgages, at page 474. (Apostles on

Appeal, pp. 80-89, inc.) At the time that this mort-

gage was delivered to Watt, as aforesaid, there was

due to the First National Bank, from the Seattle

Bridge Company, the sum of twenty-eight thousand

five hundred seventeen and 35'100 dollars ($28,-

517.35.) (Apostles on Appeal, p. 145), which sum

was later reduced to the sum of tweuty-threo thou-

sand three hundred sixty-three and 38^100 ($23,-

363.38) as hereinabove recited.
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The court's attention is called to the fact that

the Seattle Bridge Company, a co-partnership, at the

time when the original agreement relative to the

building of the dredge was entered into, to-wit, on the

12th day of December, 1899, consisted of D. McL.

Brown and J. T. McPherson, and that such co-part-

nership, on the 24th of July, 1902—some three years

and a half later—had apparently been dissolved and

a new co-partnership, consisting of D. McL. Brown,

W. A. Brown, D. A. Brown and C. M. Nettleton, was

then doing business as the Seattle Bridge Company

and was the co-partnership which executed the Bill

of Sale upon which the appellee relies in this case.

On the 23rd day of February, 1905, Alexander

Watt transferred to F. W. Baker, the appellant, the

chattel mortgage given to him by the Seattle Bridge

Company, by an assignment duly executed and re-

corded. (Apostles on Appeal, pp. 89-91, Ex. F.)

The evidence in this case establishes the fact

that the paid up capital stock of the First National

Bank of Seattle at and during these times was one

hundred and fifty thousand dollars ($150,000.00).

The sole controversy between the appellant and

the appellee is one of priorities, the remnants of the

dredge in form of money in the registry of the court

not l^eing sufficient to pay both appellant and appellee
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in full, or to pay anything on appellant's mortgage if

all is paid to appellee.

ASSIGNMENT OF ERRORS.

The above named F. W. Baker, claimant and

appellant in this cause, hereby alleges that in the rec-

ord and proceedings in this said cause, and in the

decree and opinion made and entered by the Honor-

able C. H. Hanford, District Judge of the United

States, for the Western District of AVashington,

Northern Division, on the 18th day of November,

1907, in the above entitled cause, there are manifest

errors in the following particulars

:

1. That in said decree made and entered on the

18th day of November, 1907, the award of the sum

of forty-five thousand seven hundred eighty-one and

51/100 dollars ($45,781.51) to the Puget Sound

Bridge and Dredging Company, clamiant, and for the

whole of said sum remaining in the registry of the

said court from the sale of said dredge "Seattle," is

contrary to the law and to the evidence in said cause.

2. That the proper award in this cause depends

upon the particular facts in the case, and those facts

do not warrant the making of an award in favor of

the said Puget Sound Bridge and Dredging Com-

pany as against the said F. W. Baker, but tliat said
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F. W. Baker, claimant and appellant, for the full

sum claimed by him, together with interest, and that

the same should have been made a lien proper to that

of the Puget Sound Bridge and Dredging Company,

claimant and appellee, on the remnants of the moneys

derived from the sale of said dredge "Seattle," said

remnants of said moneys then being in the registry

of said court.

3. That the said Honorable C. H. Hanford, Dis-

trict Judge aforesaid, erred in entering the decree

dated November 18, 1907, wherein and whereby it was

directed that a summary judgment be entered against

the remnants of the proceeds of the sale of the dredge

"Seatle," then in the registry of said court, to-wit,

the sum of forty-five thousand seven hundred eighty-

one and 51/100 dollars ($45,781.51), in favor of the

Puget Sound Bridge and Dredging Company, claim-

ant, for the whole of said sum, and that the same

be paid by the clerk of said court unto said Puget

Sound Bridge and Dredging Comi3any, claimant, or

to its proctors.

4. That the said Honorable C. H. Hanford, Dis-

trict Judge, aforesaid, erred in not directing a decree

to be entered in favor of F. W. Baker, claimant, for

so much of said part of said remnants of the proceeds

of the sale of said dredge "Seattle" then in the reg-
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istry of the court, as would satisfy in full, together

with interest and his costs, the claim of said F. W.

Baker, claimant, and in not directing that said claim

of said F. W. Baker was a prior and first lien upon

said remnants aforesaid.

5. That the said Honorable C. H. Hanford

erred in not entering a decree directing that the claim

of F. W. Baker be a prior lien and claim over all

sums advanced by the First National Bank of Seattle

after the recording of the mortgage given ])y the

Seattle Bridge Company to Alexander Watt, to-wit,

for all sums advanced after the 28th day of Febru-

ary, 1903.

6. For other errors a^Dpearing upon the record

and hereafter specifically set forth in the argument

herein.

ARGUMENT.

In the testimony, counsel for appellee attempted

to show that F. W. Baker, appellant, had full knowl-

edge of the Bill of Sale to the First National Bank.,

at the time he purchased from Alexander Watt the

latter 's mortgage ur)on the dredge "Seattle," and of

the sums then alleged to be due to the bank. What-

ever knowledge Baker may have had of the Bill of

Sale at the time he purchased AVatt's mortgage, could
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not affect his rights in this case for he has succeeded

to all of the rights which Watt would have, if the

latter were contesting the priority of the bank's claim.

If appellant can establish that Watt's mortgage was

entitled to priority over the bank's Bill of Sale, either

in whole or in pai't, then and in that event appellant

could claim the same priority over the bank 's alleged

lien. Consequently, in the first place, appellant will

endeavor to elucidate herein that Mr. Watt would

have a prior lieu to that of the bank, to the remnants

remaining in the registry of the court.

Appellant's first contention is that the Bill of

Sale given by the partners constituting the Seattle

BrMge Company to the First National Bank, is in-

valid as to AYatt, who had a valid mortgage of a later

date, either as a prior incumbrance or as binding

Watt's interest as a co-owner in the dredge. Two

general grounds are relied upon to sustain such in-

validity, to-wit, (1) that Watt had no constructive

notice of the making, execution, or delivery of the

Bill of Sale to the bank; and (2) that Watt had no

actual notice of the execution of the Bill of Sale and

of its recording in the Auditor's office of the various

counties in which the dredge was operated.
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(1) The testimony shows that the Bill of Sale

to the ])ank was recorded in the Auditor's office of

King County, State of Washington, the place where

the dredge was to be built, on July 25, 1902, in Volume

19, of Miscellaneous Records, page 475 . (Apostles on

Appeal, p. 103.) The instrument thus appears to

have been filed as an absolute conveyance of the prop-

erty. Subsequently, however, the bank appears to

have considered such record defective for it caused

the instrument to be filed again as a chattel mort-

gage, and directed that it be indexed as a chattel

mortgage in the indices of the Auditor's office. This

refiling did not take place, however, until January

18, 1905, over two years and a half subsequent to the

date of the execution and delivery of the instrument.

Meanwhile, Alexander Watt had sold out to the

other co-owners of the dredge "Seattle" all his inter-

est in the vessel—49 per cent—and had received as a

part of the i3urchase price a chattel mortgage for his

share of the value of the dredge, said chattel mort-

gage having been made, executed and delivered on the

26th day of February, 1903 (Apostles on Appeal, p.

81), and thereafter duly filed of record with the audi-

tors of Snohomish and King Counties, State of Wash-

ington, and properly indexed by tlioso officials in the

indices of Chattel Mortgages as required l)y the laws

of the State of Washington. (Apostles on Appeal,

pp. 85-89.)
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The laws of the State of Washington (Laws 1899,

p. 151; 3 Bal. Code, 4559a) in force at the time of

the execution and delivery of the various instruments

above recited, and pursuant to the provisions of which

the bank must sustain its contention that Watt had

constructive notice, recites that mortgages ma}^ be

made upon boats, vessels, and other kinds of personal

property, but that such an instrument must—in order

to constitute notice to the world—be recorded in the

following manner—the full sections being recited

herein for the purpose of more ready reference

—

to-wit

:

"Every such instrument within ten days from
the time of the execution thereof shall be filed in the

office of the county auditor of the county in which the

mortgaged property is situated, and such auditor
shall file all such instruments when presented for the

l^urpose, upon the payment of the proper fees there-

for, indorse thereon the time of reception, the number
thereof, and shall enter in a suitable book to be ])ro-

vided by him at the expense of his county, with an
alphabetical index thereto, used exclusively for that

purpose, ruled into separate columns with appro-
priate heads: 'The time of filing,' 'Name of mort-
gagor,' 'Name of mortgagee,' 'Date of instrument,'

'Amount secured,' 'When due,' and 'Date of release.'

An index to said book shall be kept in the manner
required for indexing deeds to real estate, and the

county auditor shall receive for the services required
by this act the sum of fifteen cents for every instru-

ment, and the moneys so collected shall be accounted
for as other fees of his office. Such instrument shall

remain on file for the inspection of the public.

"Every mortgage filed and indexed in pursuance
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of this act shall be held and considered to be full and
sufficient notice to all the world, of the existence and
conditions thereof, but shall cease to be notice, as

against creditors of the mortgagors and subsequent

purchasers and mortgagees in good faith, after the

expiration of the time such mortgage becomes due,

unless before the expiration of two years after the

time such mortgage becomes due, the mortgagee, hip

agent or attorney, shall make and file as aforesaid

an affidavit setting forth the amount due upon the

mortgage, which affidavit shall be annexed to the in-

strument to which it relates and the auditor shall in-

dorse on said affidavit the time it was filed."

The foregoing provisions directly and specifically

point out how a chattel mortgage shall be filed a7id in

what particular exclusive place it should he indexed

in order to constitute notice to all the world, and par-

ticularly to subsequent mortgagees. At this point

it should be remarked that ai^pellant is only taking up

the subject of constructive notice to Watt; the ques-

tion of his actual knowledge of the existence and

filing of th.e Bill of Sale will he discussed later.

That the filing of the Bill of Sale in any other

books than the records of Chattel Mortgages would

not be a constructive notice to Watt is too well estab-

lished in the State of Washington, and in other juris-

dicticms, to admit of any question.

ManJiattan Trust Co. c. Seattle Coal d- Iron

Co., 16 Wash. 517.

Dunsmuir v. Port Angeles Gas d' C. Co., 24

Wash. 111.
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Gordon vs. Coiishmlii/c If i/di-n/iJic Com p/nn/,

76 X. W. 142.

K iiickcfhoclxCf TnisI Co. I's. Pcini C(jr(hige

6'o., 55 Atl.2;il.

C(j(l/f IS. r/irscr. i^A Pac S44.

Consequently, the l)ank by its (le(4<-n'nti()n tlint it

was tlie a1)S(>lnte owner of tlie dredoe, and the filing

and indexing of the Bill of Sale in furtlieranee of sneh

declaration, eonld not l)y the mere changing of its own

intention convert its right into the form of a secured

lien. Such cliange of intention should ha\'e been evi-

denced l)y a cliange in filing and in indexing the in-

strument in tlie ]n'0]X'r records ])rior to tlie time any

other incuml)rancer secured any right. Watt sur-

rendered an actual interest in the ])ro])erty—a thing

of large value—for his mortgage and in every way

was a ])ui'chaser in good faith, so far as any construc-

tive notice was concerned, and as such should be i)ro-

tected against the l>ill of Sale, invalid Ixvause of the

failure of the bank to I'ecoj-d the same ])i'o])erly. In

this connection it sliould be noticed that it was nearly

two years subse;|uent to tlie making and filing of

Watt's mortgage that the ba.nk thus evideuce(l its

change of intention b\- retiling tiie i>ill oC Sale in tlie

chattel moi'tgage indices of tlie ('ounty Auditoi''s

(;hice.

The testinioiu' slio^vs that Watt, until he sohl out
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bis interest to his r-o-owners, was superintendent of

the operation of tlie di'edge. By that far-t, it was

actually known to liim that the bank had never taken

possession of the dredge and had notliing to do with

its maintenance and operation. Even if he had rea-

sonable grounds for suspecting that the l)ank hnd

advanced money for the purposes of the Seattle

Bridge Company, yet when he had searched the rec-

ords and had found no chattel mortgage and when lie

knew that, as part owner, he liad never made a sale

of the property but was then actually in ])ossession

of and working upon the same, wo\dd it not be proper

to presume that he would naturally l)elieve tliat tlie

Bridge Company had caused the m(»ney to be ad-

A'anced to it upon some of its other |)roi)ertv, and tliat

any chattel mortgage giving him a specific lien upon

tlie dredge would be a valid prior lien ?

Where there has Ix'eu no cha.nge of iiossessiou

inidcr a bill of sale, and the l)ill of sale has not Ix'cu

])ro])crly recorded as a cliattel mortgage, sucb bill of

sale would not be valid as against a creditor.

State (\r irl. Bank. r. lUU . 2 Mo. Apj). 102.

Coini-a// r. Sf. Joscpli Iron Co., .10 X. W. :V2i).

In tlie saiiK^ way, if tlie Bill of Sale is not good

against a creditor it is e(Hia!ly as invalid as against

an iiitei'\'('in"ng subseijuciit iuciuiibi'aiicer in good

f-iitli.
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Another cause of invalidity appears to be the

failure of the bank to show that the dredge was actual-

ly in existence at the time the Bill of Sale was exe-

cuted. If we adopt the contention of the bank that

the Bill of Sale is to be regarded as a chattel mort-

gage then and in that event we are again confronted

by the words of the Washington statute, quoted

supra, to-wit, that the instrument constituting the

chattel mortgage shall be filed in office of the auditor

of the county wherein the property is situated. This

implies that the property is then in existence and is a

certain definite res which can be dealt with, not a

mere intangible thing, not yet in esse but merely con-

templated by certain parties. A chattel mortgage, of

itself, is no evidence of ownership and the mort-

gagee, as such, has no title in the chattel.

Sayward v. Nunan, 6 Wash. 90.

His entire interest is but a right to foreclose the

mortgage, a chose in action. No mortgage can be

created unless the actual property is capable of be-

ing security for a debt. As set forth in some of the

cases, the contract between the parties can only be

regarded as a mere contract to give a further mort-

gage on such property, binding on the mortgagors

personally. But if, when the propert}^ comes into

being, a right—either by mortgage or otherwise—is

acquired by another party, such other party is pro-
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tected to the extent of the lien gained by him.

It is well established that a chattel mortgage can

operate only upon property actually in existence, or

the jield of something actually in existence, at the

time of its execution,

s

Bonsey v. Amee, 9 Pick, 236.

Otis V. Sill, 8 Barb. 102.

Everman v. Fohh, 24 Am. Rep. 682.

Comstocks V. Scales, 7 Wis. 159.

Griffith v. Douglas, 40 Am. Rep. 395.

Jones V. Richardson, 10 Met. 487.

Goodenow v. Dunn, 21 Me. 96, 97.

Zartwau v. First Xat. Bank, 82 N. E. 129.

From the foregoing argimient, it clearly appears

that in so far as constructive notice is concerned,

Watt's mortgage, as against the lien of the Bill of

Sale to the bank, was a valid first and prior lien, and.

such being the fact. Watt would be entitled to have

his mortgage satified first out of the proceeds now

in the registry of the court.

(2) Appellant's second ground of argument is

that Watt had no actual notice of the existence of the

Bill of Sale or of its filing for record and that con-
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sequently such Bill of Sale was invalid as against his

mortgage.

With regard to this contention the appellee, be-

fore the lower court, sought to prove a ratification on

the part of Watt. When by the decision of the court

a one-quarter interest was awarded to Watt, appellee

very quickly brought to light a paper which it claimed

constituted an authorization from Watt for the mak-

ing of the mortgage and by such supplimental testi-

mony it sought to claim the priority of the Bill of Sale

over the Watt mortgage. The lower court practically

held that the so-called authorization was sufficient to

bind Watt's interest and by a supplemental decision,

awarded all the remnants in the registry of the court

to appellee. In rendering such an adjudication it

would appear that the lower court committed error.

Appellant and appellee searched the entire

county in an effort to locate the whereabouts of Mr.

Watt. Appellant was desirous of gaining a more

complete knowledge as to what the real situation was

as between all the parties. But the most energetic ef-

forts of both appellant and appellee were unavailing.

This being the situation, appellee endeavored to prove

actual notice by Watt, of the Bill of Sale, well know-

ing that it would be impossible for appellant to dis-

prove any such testimony by presenting the evidence

of Watt himself.
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The only testimouv presented by appellee, on the

point of ratification of Watt, was that of Mr. Nettle-

ton (Apostles on Appeal, i^p. 179-180), apparently

one of the new partners in the Seattle Bridge Com-

pany. AVatt, it appears, was never a X3artner in the

Seattle Bridge Company. When the dredge ''Seat-

tle" came into existence, Watt became a part owner

of the vessel. Consequently, he was not interested in

any of the many enterprises of the Seattle Bridge

Company except insofar as such enterprises had to do

with the emplojTiient of the dredge "Seattle." It

does not appear that Watt had anything to do with

the handling of the financial matters of the Seattle

Bridge Company nor did he have ami;hing to say as

to how the numerous undertakings of the company

should be financed. He was merely an employee of

the company, engaged in the mechanical work of

operating the dredge, he having "large experience

in the operation of dredges and capable of skilfully

supervising and managing the operation thereof,"

as appears by his contract with the bridge company,

hereinafter referred to. (Apostles on Appeal, pp.

119-120.) He knew that the company was boiTowing

money from the First National Bank. l)ut at no time

had he attaclied his signature to any notes. He was
apparently in Seattle or within reach at all times and
could be found with the dredge at all times. He would

naturally presume that the company was raising

I
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money on its otlior |)i'o])ei'ty, which was (jiiite exten-

sive (Apostles on Appeal, pp. 177, 178), or from the

profits of the various enterprises heing conducted by

the (•oui])any. ^Ir. Xettleton thinks that Mr. Watt

would know that the l)ank was relying on the security

of the dredge ''Seattle" for the advances being made

]jy it, but he is very careful to state that he did not

kiiotr that AVatt had actual knowledge of the Bill of

Sale. If it was a fact it would have been very easy

for appellee to have jiroved l)y ^Iv. Xettleton that it

was within the ])rovince of Mr. Watt, in his capacity

as operator and engineer of the dredge to know the

exact manner in which the officials of the partnership,

liis co-owners, raised money for the carrying on of

tlie ('nter])rise. But Mr. Xettleton did iiof so testify.

The fact was that ^\r. A\'att was intent (m can-ying

out tlic ]».-irt of operating tlie dredge, \\hicli was his

shai'e of tlie duty as co-owner and had nothing to do

with the finances of his co-owners, the Seattle Bridge

(^unpany, l)eyond having a mere hearsay knowledge

that the company was borrowing money.

Again, it would ha\'e been A'ery easy for ^Fr.

Tui-iici-, the president of the liank and the indi\idiuil

actually handling the advances (Apostles on Appeal.

]). i:>0), to testify that at the time the advances were

made he personally knew that Mr. AVatt was ])resent

or h;id rcf-cix-cd kno\\ledL'e of tlic adwuKcs made b\'
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tlie l)ank. But no such tcstiuiouy was offered by Mr.

Turner. The fact is that all this money was advanced

on the credit of the Seattle Bridge Company, and on

its interest in the dredge, and not on the strength of

Watt's connection with the operation and ownershij)

of the dredge. By a reference to tlie promissory notes

(Apostles on Appeal, pj). 141-147), it will he seen that

none of them are signed by Watt, nor do they pur-

})ort in any manner to l)ind Watt's interest in the

dredge.

It is fundamental law, and needs no quotation

of authorities, tliat Ivuowledge of all material facts

and circumstances is an essential element to an effec-

tive ratification, and even an accex:>tance of benefits

will not amount to a ratification of the agent's acts,

if done in ignoraiK e of the circumstances connected

with such acts. Again, a ratification will never bo

jU'csunied froui a doui)tful state of facts.

A recognition by Watt wliich sliould have tlie

effect of making \'aiid tlie mortgage to the bank,

which, but for such ratification would l)e ineffectual

to sustain a lien as against his interest, should be clear

aud exi)r('ss, or be im])lie(l from circumstances cijually

clcai' and uudisi)uled. The hank, lia\ing the atlinna-

I
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tive must fail unless It brings its proof up to this

standard.

Where, in the testimony of Mr, Nettleton, is there

brought home to Mr. A¥att such knowledge or such an

understanding of the situation as will impute to him

a ratification of the acts of the individuals compos-

ing the Seattle Bridge Company whereby he should

l^e bound by a Bill of Sale executed by them of his

interest in the dredge ? Do the notes purport to bind

him ? It would certain appear to be a most doubtful

state of facts. Watt certainly never had any con-

structive knowledge of the Bill of Sale and the testi-

mon}^ of Nettleton does not fix upon him any actual

knowledge of its existence. Most certainly a knowl-

edge of its execution and delivery must be brought

home to him, in order to l)ind him by a ratification.

The burden was on tlie bank to show such fact, since

it was its duty to show the validity of the Bill of Sale

as against Watt, and the bank has failed to sustain its

contention by any facts which would even raise a pre-

sumption as against him.

It would appear, then, that actual knowledge by

Watt of the Bill of Sale had not been established by

Mr. Nettleton 's testimony, and that apjDellee's ratifi-

cation theiry would have to be abandoned.

By a reference to the Bill of Sale given to the
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bank (Claimant's Exhibit 7, Apostles on Appeal, pp.

94-96), it will be noticed that the signature of Alex-

ander Watt was attached thereto, "By D. McL.

Brown, his attorney in fact." The afftdavit of good

faith was not signed for or in l^ehalf of Watt. This

fact in itself invalidates the Bill of Sale in so far as

it purports to be a chattel mortgage binding upon or

as a lien against Watt's interest in the dredge.

The Washington statute (2 Bal. Code, Sec. 4558)

has the following provision

:

"A mortgage of personal j^i'operty is void as

against creditors of the mortgagor or subsequent pur-

chaser, and incumbrances of the property for value

and in good faith, unless it is accompanied by the

affidavit of the mortgagor that it is made in good
faith, and without any design to hinder, delay, or

defraud creditors, and it is acknowledged and re-

corded in the same manner as is required by law in

conveyance of real property."

According to the foregoing provision, then, the

Bill of Sale was not binding as a chattel mortgage as

against Watt's interest in the Dredge and its filing

did not constitute notice to him or to any other person.

}i('id r. Klfj/nisfrubcr, 60 Pac. 879.

As hereinbefore recited, at first the appellee

sought to contend that such signature by Brown in

behalf of Watt was ratified by Watt. Sulxsequently,
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however, appellee apparently abandoned such conten-

tion, for after it found that the lower court had ruled

against it, on the ground that Watt's interest w^as not

affected by such an argument, it mimediately pro-

duced the written authority upon which it bases its

claim that Brown was authorized to sign for Watt the

Bill of Sale to the bank. That written authorization is

alleged by it as of definite binding force wherein and

whereby Watt should he held to be estopped from

claiming his mortgage as a prior lien over the Bill of

Sale to the bank. (Claimant's Exhibit A, Supple-

mental—Apostles on Appeal, pp. 116-121.) The al-

leged authorization is dated December 12, 1899, the

Bill of Sale is executed July 24, 1902, more than two

years and a half later. Mr. Turner, the president of

the bank states that this is the authorization upon

which he acted at the time he took the Bill of Sale on

the dredge. (Apostles on Appeal, p. 191.)

In the first place, it should be noted that D. McL.

Brown and J. T. McPherson, doing business under

the name of Seattle Bridge Company, are the parties

who are authorized to make and execute a chattel

mortgage binding Watt's interest. No authority is

therein given to Brown to sign Watt's name, apart

from McPherson, and nothing is said about authority

to any other partnership than the one then existing.
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It is to be presumed that Watt had entire confidence

and trnst in the joint act of Brown and McPherson,

but as to having his interests bartered away by one

of such persons, acting apart as an individual, no

such violent presumption can be drawn.

When Mr, Turner, the president of the bank, saw

that Watt's signature was signed by Brown, as at-

torney in fact, he knew as a keen banker, and as a

business man, that he was bound to ascertain the

authority which Brown had and the extent of it and

he also knew that if the instrument was not signed

in exact accordance Avith the authorization, then

and in that event Watt would not be bound. Having

such fact in mind he demanded and saw the authoriza-

tion (Apostles on Appeal, p. 191), and therefore knew

the full particulars as to just how far Watt's interest

could be bound by the acts of the latter 's co-owners.

Mr. Turner likewise discovered Ijy such instrument

what Watt's proportionate share was of said dredge

Seattle, when it came into being.

Where an authority is given to two or more

persons to do an act, the act is valid to bind the prin-

cipal only when all of them concur in doing it; for

the authority is construed strictly and the power is

understood to be joint and not scA^eral.

Hartford Im. Co. v. Wilco.r, 57 111. 185;

Bundle v. Cutting, 32 Pac. 994;
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Copeland v. Mercantile Co., 6 Pick. 201

;

White V. Davidson, 63 Am. Dec. 704;

Davis V. Waterman, 33 Am. Dec. 218.

It cannot be said that Watt authorized the "Se-

attle Bridge Company," a separate entity, to act as

his attorney in fact. If he did, then his name was not

signed to the document by his authorized agent. If

it be said that he authorized a certain co-j^artnership

doing business under the name and style of the Seattle

Bridge Company, to act as his agent, then, under

the authorities and argument quoted above, his name

should have been signed by all of the members con-

stituting that co-partnership. With respect to this

contention it should be noted that the co-partnership

constituting the Seattle Bridge Company which was

authorized by Watt to finance the joint undertaking

in a certain manner, was not the same Seattle Bridge

Company the individuals of which joined in the

execution of the Bill of Sale to the bank. In the

two and a half years intervening between the execu-

tion of the authorization and the execution of the

Bill of Sale it would appear that the old firm had

been dissolved l^y the retirement of Mr. McPherson

(Apostles on Appeal, page 194), and that a new firm

had been formed by the addition of Mr. Nettleton

and others. Such dissolution of the old firm neces-

sarily woi'ked a revocation of the powei' of attoi-ney
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given jointly to the individuals by Watt.

Wheaton vs. Cadillac Automobile Co., 106 N.
W. 399.

In the absence of a renewal of such Power of

Attorney, or some evidence to show that he

had in some manner again authorized the in-

dividuals of the newly organized partnership

to bind his interest in the dredge, appellee's ease

must fail. He may have been willing to continue

his relations with the new partnership in the way

of operating the dredge—in fact, it was verv' nearly

essential that he do so in order to protect his own

part ownership of the boat—but that does not signify

that he wished to grant to an entirely new set of

individuals the responsibility and trust which a i3rin-

cipal naturall}^ has in an agent. It was not in his

power to prevent his co-owners from selling out their

interests to other and different persons, but it was

in his power to refuse to give a new power of attorney,

and there is no evidence that he ever did give a new

power of attorney to sell or mortgage his interest.

Watt was in or near Seattle at all times; why didn't

the l:>ank insist that he sign the Bill of Sale in his

own proper person, especially in view of the fact

that it appears on the face of the authorization that

another, and a totally different, co-partnership was

therein named tliau tiie one with whom the bank
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was then doing business? Two and a half years is

a long time for an authorization to lay unused, and

in a transaction where a 49 per cent, interest in a

ship or dredge is concerned—involving the loan

of such a large siun as $55,000—it would

seem that a bank should at least use the

ordinary precaution of ascertaining from Mr.

AYatt whether or not the power of attorney

was still in force. The real situation—judging by the

fact that none of the notes appear in any way signed

by Watt, and other facts appearing on the face of

the instruments—would appear to be that the bank

cared nothing about binding Watt's interest in the

vessel but deemed the remaining interests of the new

co-owners constituting the new Seattle Bridge Com-

pany as amply sufficient to act as security on such

advances as the bank might make for the various

enterprises of the company, and that it had no real

hope of being able ever to bind Watt's share in the

boat. The burden of proof was on the bank to sus-

tain its case; the president of the bank, under the

examination of its able counsel, gave his testimony

as to this transaction; ])ut not in any manner were

these facts touched upon. The bank never produced

an iota of testimony to the eifect that Watt ever

knew that the Bill of Sale, with his name attached

to it, had been executed. Xo presumption in the

matter can he made: the real presumption, on the
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other hand, is that the partnership having been dis-

solved, Watt knew that his power of attorney was

no longer in force, particularly after a space of

nearly three j^ears.

Under the circumstances it would appear, then,

that the acts done by the various parties as herein-

above enumerated, never amounted to such an acting

upon the power originally delegated as would bind

Watt in this transaction, nor were they of such a

character as would place upon him any actual notice

of the execution or the after existence of the Bill

of Sale as a binding- instrument upon his interest

in the boat.

The mere fact that the Seattle Bridge Company

and Watt were joint owners of the dredge would not

give such company a right to bind Watt's interest

by a mortgage. Owners of a vessel are tenants in

common.

Thonidike v. De Wolf, 6 Pick. 123-4;

Braden v. Gardner, 4 Pick. 456.

Croasdrde vs. Boynehurh, 46 Atl. 6.

One joint owner cannot, as such and by virtue

of that relation merely, mortgage or pledge the in-

terest of the other joint owner. The mortgagee or

pledgee, though ignorant of the existence of another

part owner, acquires no right to the other owner's

interest in the chattel.
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FrcDis r. Youucj, 24 la. 375.

A mortgage made by a tenant in common of an

undivided interest in a specified piece of property,

is invalid as against his co-tenants.

il^/>7.-.s V. Sewell, 120 Mass. 174.

Part owners are not partners and one has no

antliority to mortgage another's shai-e for matters

connected with the sliip.

Vouald V. Hewitt, 73 Am. Dec. 437, 438.

A payment made without the knowknlge of mort-

gagor is no advancement, within the term "fnture ad-

vances."

Providcuce Mutual JlJdt/. Loan .l.s.s-y/. r. Shuf-

fer, 83 P. 274.

A]K\rt, then, from tlie aUeged authorization re-

cited hereinljefore, the Seattle Bridge Company had

no power to create a lien against Watt's interest in

favor of the bank.

It is fundamental that when an agent acts upon

a special autli(U'it.\' conferred l)y a formal instru-

ment his powers nmst l)e ascertained from the in-

strument itself.

Even assuming that the written anthorization

was valid and that, actinii- under it, Brown had legally
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yet it does not sufficiently appear that the bank had

made the advances as therein called for.

^h\ Turner testifies that at the time the Bill of

Sale was executed there was due and owing from

the Seattle Bridge Compfdiij—not from the Seattle

Bridge Company and from Watt—the sum of money

represented by the tirst note (Apostles on Appeal,

I). 124). Xow, it may l)e true and it may not be true

that that sum represented sums actually used hi the

building of the dredge. There appears to have ])een

a large amount of iu(lel)teduess—thousands of dol-

lars woi'th—which has ))een ])aid off. (A[)ostles on

Appeal, ]). lol). Mr. Turner's memory was notice-

ably ])ooi' with I'egard to how the amount ou the

larger note was made up, nor does he testify that

the advances were actually used in the construction

of the dredge or for its operation in dredging Everett

lini'l)()r. AVatt had a riglit to rely on the fact that

the bank would uiake tlie advances for certain ]>ar-

ticidar objects, as designated bv him in his aiitlioriza-

lioii, not for entirely different ohjects for indehnite

amounts u])oii otiiei- enter'priscs and contracts of tlio

Bridge rom])any. An examination of the filing

mai'ks upon the chattel mortgages wonld seem to

indicate that the di-edge was working in Bierce conn-

t\- and in King conntv, at the times when some of
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the later advances were made by the bank. The

making of the Bill of Sale, in so far as it had to do

with advances other than those used in the construc-

tion of the boat, was ultrn vires, and Watt's interest

in the dredge was not in any event obligated to the

repayment of such sums. The bank was the one

in possession of all the facts with respect to these

advances, the purposes for which they were made,

the amoimts thereof, and the payments thereon. It

seems to be content to leave the matter in a very

indefinite situation, and since the burden is upon it

—or vqion its conceded representative, the appellee

—

to establish its cause, appellant does not feel called

upon to assist it in any manner. As the matter

stands, there is no affirmative proof—apart from

mere insinuations—that the money was advanced for

the purposes of the alleged authorization and conse-

quently Mr. Watt's interest would not be bound in

anv wav bv the Bill r»f Sale.

Again, the power to obtain money by mortgage

for the purpose of constructing the dredge could not

necessarily imply a power to mortgage the boat for

other and further debts of the Seattle Bridge Com-

panv not in any way connected with such construc-

tion work. That such matters are herein sought to

be established as a lien under the Bill of Sale appears
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how miir-li these different items amount to, does not

appear. Mr. Turner states that there never was

a permanent loan ; that the thing was up and down

right along; that it was added to and taken from;

as the Bridge Company had money the hank api3lied

it to the payment of the indebtedness of the com-

pany (Apostles on Appeal, p. 137).

It is submitted, on principle, that to allow what

purports to be a mortgage to be moulded at the ojDtion

of the holder of it, into a fluctuating security, resting

on future contingencies, for one or several times the

amount due,—a mortgage signed by different parties

than those by whom the principal had authorized the

loan to be procured—is more than any court should

sanction. Of course, there is no intimation of fraud

of any kind in this case, but for a court to establish

any such principle is to open the door for intolerable

frauds on the part of designing persons who may

conspire with others for the purpose of getting the

better of undesired partners or co-owners.

A mortgage must show upon its face the utmost

amount intended to be sec^ured.

Tidhj V. Harloe, 35 Cal. 309.

Bergman r. Bofjdd, 46 111. Ai)p. 355, 357.

Ely V. Cuynh'!), 19 N. AV. 496.
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Battenhansen v. Bnllock, 11 111. App. 668, 671-

674 ;,S'. (7., 108 111. 28,36-39.

Wright v. Voorhees, 108 N. W. 758.

Where money is loaned by a bank on the pledge

of certain collateral, for a certain specified amount

—

the amount used in the building of the dredge must

have been a certain, ascertainable, specified amount

—

such collateral cannot be held for other loans made

to the agent.

Tnlmadge v. Third Natl Bank, 91 N. Y. 533.

AVhen the parties included the term "all other

advances" they necessarily meant advances of the

same nature as was then contemplated by the parties,

to-wit, the building of the dredge, and the Bill of Sale

could not rightfullj^ be held to cover other contracts

not in contemplation of the parties at the time of its

execution.

Martin v. Holbrook.% 185 W. 1046.

If the mortgage be nominally for a certain sum,

it cannot be shown to have been intended as a lien

for a greater sum, and monies not mentioned in the

mortgage cannot be covered by it to the prejudice

of subsequent liens.

Truscott V. King, 6 N. Y. 161, 162.

This is particularly true if it appears that an

amount of money sufficient to pay the lien in full
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has been paid by the mortgagor and the original

debt has thereby become practically extinguished.

Mead v. York, 6 N. Y. 451-452.

Bank of Albion v. Burns, 46 N. Y. 170.

This indefiniteness and laxity as to the amounts

due at an}^ certain time is to be discouraged, and the

incumbrance on the property should be so defined

as to prevent the sul:!stitution of everything which

a fraudulent grantor or mortgagor ma}^ devise to

shield himself from the demands of those who may

have lienable rights against him.

Pcffihone v. Griswold, 4 Conn. 158.

In recapitulation, it would appear that on the

ground of lack of actual notice to Watt, appellee's

Bill of Sale would seem to be invalid. Appellee failed

to prove or establish a sufficient ratification as against

Watt. It failed to show tliat Watt authorized the

signing of his name to the Bill of Sale, by Brown

individualh^ or that his interest was bound l)y an.v

act of his co-owners. Tliere was no showing tlui>

Watt ever had any knowledge that his power of at-

torney was acted on, or that the money advanced by

the bank was ever actually used for the purposes

enumerated in the alleged written authorization;

above all, there was no showing that the bank had
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loans.

Foi- all of the foregoing eonsiderations, appellant

respectfully insists that the moi-tgage taken by Watt

is entitled to full priority as a lien over the lien of

the Bill of Rale to tlio haiik.

II.

Ill all of the foi-egoing argument, a}»}^cllant has

Ijcen attempting to elucidate his contention that the

Kill of Sale, on accomit of its invalidity, was subse-

fjueiit to AN'att's mortgage. In the following argu-

ment a])])f'llant will endeavor to ]K)int out that even

admitting that Watt had jti-csumptivf knowledge, yet

his mortgage should he held to he inferior merely to

the amount of the advances made Ity the hank up to

the date that he tiled his moi-tgage.

At no jdace has it been sliowu that Watt had

actual knowledge: the most that was contended by

apjiellee was that Watt must be ])i'esumed to have had

k'uowledge, either because he worked on the dredge

and must have known tliat the Hridge Com}>any had

to bon-ow money at the bank, or because

—

liaving

.L;i\'(u the written authorization—])resumably the
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anthorizatioii was acted upon, or hccadsc of the filiiio-

of the I^ill of Sale.

(livino; full eredit to such i»i*esuiiq)tiou as a^^ainst

Watt, how far shoidd he he hound tlierehy ? An ex-

aniiiiatio]! of the records would have (juiekly iu-

fornied huu that there was no chattel mortgage of

record; if he was particularly fortunate he might

stumble on the record of the Bill of Bale. Assuming

fliat he did gain a knowledge of the existence of the

I>ill of Sale, an examination of it would not place

him in an\- better ])osition than he was ln'fore as to

the amount for wliich the instrument stood as

security.

Under such circmnstairces it is pi-oper to pi-e-

sume that the l)ank would loan only so nuich money

as u.nder the hiw it could legally advance to one ]>ai-ty.

It is in evidence in this case that the capital stock

of tlie First National Bank was $150,U{)(), and hy tlie

terms of the Xa.tional Banking Act it was not lawful

Cor the First National IJank to h)an moi'e tlian ten

per cent of its capital upon any one loan.

//re. .S7.S-.. Sec. r)2()().

'i'he Fiiited States statutes rehitixc lo National

F>auks constitute the aulh<»rity of such l);inks, and

they cannot rightfully exercise any ])o\\('rs except

those ex[)ressly granti'd or whicli are iuci lental to
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carrying on the business for which thev are estab-

lished.

California Nat'l. Bank v. Kennedy, 167 U. S.

362 (42 L. ed. 198).

As was said in Bailey v. Farmers' National

Bank, 97 111. App. Court Reports, p. 70

:

"All contracts made by a corporation beyond the

scope of these powers are unlawful and void, and no
action can be maintained upon them in the courts, and
this ujjon three distinct grounds: The obligation of
every one contracting witli a corporation to take no-

tice of the legal limits of its poivers; the interest of

the stockholders not to be subjected to risks which
they have never undertaken ; and above all, the inter-

est of the public, that the corporation shall not tran-

scend the powers conferred upon it by law."

While the parties to said loan undoubtedly would

not he allowed to set up their own wrong as a defense

to an action upon the promissory notes here-

in, yet persons dealing with the public records

or having notice of the dealings of the First Na-

tional Bank with its customers, and claimed"

to be fixed with notice of an indebtedness

secured by a bill of sale, could not be charged with

notice that the First National Bank had violated the

laws of the United States. Mr. Watt would therefore

have a right to assume that the loan in question did

not exceed $15,000, exclusive of interest. We submit

that he did have a right to assume, as a matter of

law nnd as a matter of fact, that the loan in question
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would not exceed said sum; and we submit that no

principle of estoni^el between the parties to said

illegal loan can be invoked as between the parties

hereto. If the amount of the loan in question were

restricted to the amount which the First National

Bank could have lawfully loaned there are sufficient

funds in the registry of the court to pay aj^pellant's

mortgage in full and the amount of such lawful loan.

Even if this court should hold such assumption

untenable and that Watt must have gained actual

knowledge through dealings with the bank, he would

then have learned the amounts which had been ad-

vanced by the bank for the building of the dredge

and the amounts which had been repaid by tlie officials

of the Seattle Bridge Company. Adopting appellee's

contention, there remained due, then, as a balance

for building the dredge,—as claimed to have lieen

authorized l^y AYatt in his written authorization—at

the time of taking of his mortgage, to-wit : on Febru-

ary 26, 1903, (Apostles on Appeal, p. 87), the sum

of twenty-eight thousand five hundred seventeen and

35-100 dollars ($28,517.35), (Apostles on Appeal, p.

145). If AVatt had notice, therefore, it was only

for tliat sum and for no other or greater amount.

As to any and all further advances he could presume

that they were made on the strength of other and

further security held by the liank, and that the
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amount of the indebtedness which he had authorized

would not be increased without his further notifica-

tion. An examination of the subsequent credits on

the note will show that the amount then due, was

afterwards reduced—by February 29, 1904,—to the

sum of twenty-three thousand three hundred thirty-

six and 38-100 dollars ($23,363.38), (Apostles on Ap-

peal, p. 146).

In addition, the foregoing amount has—or

should have—been reduced by the payment of many

thousands of dollars which was used in the payment

of other indebtedness (Apostles on Appeal, p. 131).

Consequently, it is very difficult to ascertain just what

amounts Watt should be credited with knowledge of.

We do know that the future advances—necessarily

included in the present lien—after the giving of

Watt's mortgage, amounted to the sum of $33,000,

or more, (Apostles on Appeal, p. 125), no advances

having been made by the bank between the date of

the Bill of Sale and the date of the Watt mortgage.

The amount due to the bank just prior to the time

of the bringing of this action was the sum of $43,-

017.35 (Affidavit of Lester Turner, Apostles on Ap-

peal, p. 111). Deducting the $33,000 from such

amount would leave only $10,017.35, as the amount

due .on the original obligation for which the Bill of

Sale could leg-allv be held as securitv.
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The law is well established that in the distribu-

tion of the proceeds the court should exclude all

claims of the bank, under its Bill of Sale, for ad-

vances made after a notice of Watt's mortgage.

The Kate O'Neil, 65 Fed. Ill;

Bank of Montgomery County's Appeal, 36 Pa.
St., 172.

Davis vs. Carlisle, 142 Fed. 106.

The cases are unanimous on this point. The

only point on which the authorities seem to diverge is

as to what constitutes notice. Some cases seem to

hold that actual notice to the first mortgagee is

requisite, but the larger number of authorities hold

that under circumstances such as exist in this case

the mere filing of the instrument is sufficient.

The difficulty presented by those authorities

which require the bringing to the actual knowledge

of the first mortgagee the making, execution, and

filing of the second mortgage, does not seem to be

existent in the State of Washington. Such states as

hold to that doctrine do not seem to have as compre-

hensive a statute as that -which covers the facts of this

case. As quoted hereinbefore, the chattel mortgage

statute of the State of Washington recites that "Ev-

ery mortgage filed and indexed in i3ursuance of the

act shall be held and considered to he full and suffi-

cient notice to all tiic world of the existence and con-
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ditions thereof/' (Washington LaAvs, 1899^ p. 157,

Section. 3 ; 3 Bal. Code, Sec. 4559a, Sec. 3.)

As was recited in the Watt mortgage, the dredge

"Seattle" at the time of the making of said mortgage,

to-wit, on February 26, 1903, was operating in the

harbor of Everett, Snohomish county, Washington

(Apostles on Appeal, p. 86). The second day there-

after, to-wit : on the 28th day of February, 1903, that

mortgage was duly filed and recorded in the chattel

mortgage records of Snohomish county (Apostles on

Appeal, p. 89), thus complying with the terms of the

statute that it should be filed within the space of time

of ten days from the date of its execution. There-

after, the said mortgage was duly filed in the other

counties in which the dredge did business, and par-

ticularly in King county, where it was filed on April

25, 1903, (Apostles on Apj^eal, p. 97), eight months

before any further advances of any kind were made

l)y the bank. In this connection, again it should be

noted that the Bill of Sale to the bank was not filed

as a chattel mortgage, in accordance with the statutes,

either in King county or in Snohomish county (Apos-

tles on Appeal, p. 109), until about two years after

the proper filing of the Watt mortgage. (Apostles

on Am^eal, p. 106).

Consequently, with no further authority than the

statute of the State of Washington the bank 's lien as
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to future advanoes made after the filing of the Watt

mortgage, should be held to be inferior to that mort-

gage. No testimony of any kind showing an estoppel

against Watt or a ratification by hun of such future

advanc es was presented l^y the bank.

But even in the absence of any such definite stat-

ute, making the proper filing of the chattel mortgage

complete and sufficient knowledge, the greater weight

of authority is in favor of appellant 's contention that

the constructive notice furnished by the filing of the

instrument in the Auditor's office is sufficient as

against the future advanres made by the bank.

In this case, it must be Iwrne in mind that it

was entirely optional with the bank as to whether or

not it should make anv or further advances to the

co-owners, there being no contract or anv other un-

derstanding wherel)y it was bound to make advances.

The Bill of Sale is not limited as to time, or as to

amount, and it is impossible to ascertain from any

other instrument what is covered liy it. When there

is a binding contract between the mortgagor and the

mortgagee whereby the latter is compelled to ad-

vance in the future a certain definite sum, and the

time within which the advances are to be made defi-

nitely appears, then the subsequent mortgagee may
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reasonably be said to have received notice from the

recording of the first mortgage, how much of a lien

is outstanding against the property; with such facts

before him, the second mortgagee can know to a rea-

sonable certainty how much he can safely loan to the

mortgagor on a second mortgage. This is the doctrine

deducible from all the cases. But in our case, the

amount to be advanced depends absolutely upon the

will of the mortgagor and the alleged first mortgagee

under the Bill of Sale thus nullifying the presumptive

notice which the second mortgagee is supposed to

have.

The authorities opposing the rule that the second

mortgagee has preference over advances made by the

first mortgagee subsequent to the date of the second

mortgage, seem to go on the ]3rinciple that the burden

of notice and vigilance is placed upon the wrong

person if the first mortgagee has to watch for subse-

quent liens and encumbrances prior to making any

other or further advances on the security of liis first

mortgage; that the first mortgagee should be pro-

tected in the full amount of his first mortgage.

But that principle does not apply in this par-

ticular instance. Here, by the exertion of the utmost

diligence in examining the record, in inquiring at

the bank, in inquiring from the mortgagor, Watt

could not have learned anv facts bevond the essential
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one that a certain siiin was then clue. He has exer-

cised all the vigilance that conld be exercised and has

done all that could be done to have his rights pro-

tected.

The bank should, in turn, be compelled to exer-

cise some vigilance. It ought to be effected by the

same principle of constructive notice as applies to

TTatt. It may not have known of Watt's mortgage,

but most cei'tainly it had more knowledge of that

mortgage than TVatt had of tlie Bill of Sale, since

the mortgage was filed and indexed in the proper

records while the Bill of Sale was not correctly filed

or indexed.

It is unjust to compel the se?ond mortgagee

—

because he has constiiictive notice of the first mort-

gage, when as a fact he has no actual notice—to give

actual notice to a first mortgagee wdien it is optional

^^ith the latter as to whether or not he shall make

any further advances. Such a principle annunciated

by a court would place in the hands of unscrupulous

persons a very clever method of perj3etrating frauds

upon creditors; the latter could be kept at bay by

a limning security which could be kept in force imtil

it should please the original parties to stop it. Con-

sequently, it shoidd be held that the Bill of Sale here-

in, even if binding between the Seattle Bridge Com-

pany and the bank, should be held inferior to Watt's
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moi'tgage as to advances made subsequent thereto.

The cases holding that the first mortgagee mak-

ing future advances must receive actual notice of the

second mortgage as conti-adistingiiished from con-

structive notice, all have their foundation upon the

reasoning laid down by the early English cases. But

that reasoning does not hold in this coimtry : in Eng-

land there is no general registrx' and hence the argu-

ment as to record notice woidd not be applicable

there. This explanation is fidly and completely set

forth in the leading cases dealing with tliis subject.

Lndue i: Detroit d- Mihmukee R. R. Co.. 13

Mich. 391;

Spader v. La icier, 17 Ohio 3S1.

A mortgagee of a mortgage to secure advances,

in maldns: the advances, is bound to take notice of

intervening incumbrances in the same manner as if

he were about to take a new mortgage from the party

independent of the prior mortgage. This is par-

ticularly time when he had his option about making

the advances.

Ter-Hoven v. Kerns, 2 Pa. St. 99;

Boswell V. Goodicin. 31 Conn. 85:

TompJxins v. Little Rock Rij.. 15 Fed. 14-15.

From the foregoing authorities.—especially in

conjimction Avith tlie Washington statute—it would
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most assuredly appear that Watt's mortgage should

be held prior to the bank's lien at least for those

advances made after the filing of his mortgage.

The contention cannot be upheld that these

amounts—approximating $33,000—were not future

advances made subpcquent to Watt's mortgage. That

they were such advances and that they were made

upon the alleged security of the Bill of Sale, appears

by the direct testimony of Mr. Turner, the president

of the bank (Apostles on Appeal, p. 125). Subsequent-

ly, Mr. Turner—probably under the skillful sugges-

tion of his counsel—seemed to imply that the notes

were renewal notes. But renewals of what ? Of sums

advanced prior to Watt's mortgage? Mr. Turner

vouchsafes no information. WliK^t were the amounts

of the original notes? INIr. Turner does not know.

(Apostles on Appeal, p. 131). For what purpose

were the original notes given? Were tlie sums ad-

vanced, as represented by the alleged original notes,

used in the construction of the dredge, or in the oper-

ation of the dredge at any place, or were such sums

used incidentally in the other business enterprises

and contracts of the Seattle Bridge Company? No
evidence of any kind is of record in this case which

can be produced as an answer to our questions. In

any event the total amount claimed as due bv the
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bank at the time of the execution of Watt's mortgage

is shoTvn to be $28,517.35 (Apostles on Appeal, p.

145.)

In view of such indefiniteness, and of such un-

certaint}^, as to what notes these are supposed to be

renewals of, appellant respectfully urges that the

present notes must be taken to represent actually

what Mr. Turner directly testified they did represent,

namely, actual sums of money advanced by the bank

at the periods named on the face of the notes, all

of which times were long subsequent to the time when

Watt's mortgage was placed of record. The burden

was on the bank to show that these were renewals of

notes made prior to Watt 's mortgage. The bank was

the only one in a position to x3rove when the old notes

were made and for what purposes the smns were ad-

vanced. The burden was upon it, and it had the evi-

dence in its possession but refused to produce it,

Only one conclusion can be drawn, namely, that the

production of such proof would militate against the

interests of the bank.

Consequently, appellant respectfully urges that

even though the Bill of Sale may be regarded as a

valid instrument yet the priority of its lien over the

mortgage given to Watt, should amount merely to

the sum $10,017.35, or of $15,000, or at most to the
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sum of $28,363.88, the amount represented by the

larger note with payment thereon.

Pursuant to all of the foregoing argument ap-

pellant respectfully contends that this honorable

court should hold that the Bill of Sale given to the

First National Bank, is invalid in so far as it at-

tempts to bind the interest owned by appellant, or

wherein there should be claimed under said

Bill of Sale an,y priority over the lien of

the mortgage now owned b}' appellant. How-

ever, if this court adjudicates that such Bill

of Sale is valid as a prior lien, then appellant

respectfully contends that the priority of appellee's

lien over appellant's mortgage should be in an amount

not exceeding the sum of ten thousand seventeen and

35-100 dollars ($10,017.35), the amount remaining on

the original principal as testified to l)y Mr, Turner;

or, if said sum is not found to be the proper amount,

the sum of fifteen thousand dollars ($15,000), the

sum which the bank could lawfully loan to one as-

sociation, or at the most the sum of twenty-three

thousand three hundred sixty-three and 38-100 dol-

lars ($23,363.38), the sum which appears on the face

of the notes themselves as the remaining balance left

on the original principal obligation.

For all of which appellant respectfully prays
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that this honorable court may reverse the decision

rendered by the district court and enter an adjudica-

tion for appellant as herein prayed for.

Respectfully submitted,

IRA BRONSON and

D. B. TREFETHEN,
Proctors for Appellant.
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REPLY BRIEF OF APPELLANT.

The appellant is not prepared to accede to the

counter-statement of the case as set forth on pages

1 and 2 of the respondent's brief in the following-

particulars : First, as to the amounts stated to be due

on August 5th, 1903, as shown by the Apostles on

Appeal at page 146 ; as we contend that the balance

then stated to be due as shown l)y the exhibits of the

Bank should have charged against it the payments

which follow. Moreover, we submit that there is no



ambiguity or iincertaint.y possible in tlie record in

the face of this statement as to tlie amount of money

due the l)ank on the day in (juestion, and which was

nearly six months subsequent to the mortgage relied

upon by the apjjellant herein, and which appears on

page 81 of the Apostles on Appeal.

We submit further that the record does not jus-

tify respondent's statement that Alexander Watt

actually knew that the First National Bank was,

irlu'u his mortgage was executed, financing the ])uild-

ing and operation of the dredge, for it appears that

the dredge had been l)uilt long previous to this time

;

and whether he had reason to think that the Bank had

financed it, in the first place, is entirely beside the

question as to what it might Ije doing two or three

years later.

We submit further that there is no evidence

from which the inference may be drawn that Mr.

Watt knew anything about the financial dealings

of the First National Bank with the partnership

existing in 1904 as the Seattle Bridge Company, or

that he discussed any such matters with 'Sir. Baker,

the ai)pellant.

The further statement that it ajipears from ]\Ir.

Turner's evidence that the advances and loans made

to the second partnership were all made for the pur-

])ose of carrying on the operations of the dredge

ill accordance with the provisions of the contract

between AVatt and the first Seattle Bridge Company

is a self-evident alisurditv.



ARGUMENT.
The appellant desires to emphasize the argu-

ment made at the hearing of this cause that not
only would the terms of the agreement between Alex-
ander Watt and the first Seattle Bridge Company,
co-partnership, not apply to dealings between the

First National Bank and the second Seattle Bridge
Company, co-partnership, and that the Bank would
not ])e justified in advancing money to this separate

and different and other concern a number of years

after the original contract had been signed, Init that

Watt would naturally not l)e fixed with notice of

any such transactions for the very reason that in

any SA^ent he can only be found to know or to assume
that the Bank would act within the authority con-

ferred by the agreement which he executed and
whicli authorized, if anything, the pledging of his

property to secure in part the del)t of another

person.

And in this connection the quotation from Jones
on Chattel Mortgages, 5th edition, at section 98,

immediately following the citation from respond-

ent's brief is plain and searching as to the rights

of the parties—to wit:

"Jones on Chattel Mortgages, 5th Ed.

"Sec. 98. Such a mortgage cannot l)e extended
to cover advances not contemplated at the time of
its execution. Thus, a mortgage given by a partner-
ship to secure future advances is not effectual to



protect advances made, or liabilities incuiTed, after

the dissolution of the firm by the retirement of one
of the partners. Whether the mortgage was in-

tended to secure a general balance or particular

advances and lia])ilities, it must ])e confined to trans-

actions between the original mortgagors and the

mortgagee. If the debts and liabilities of the mort-
gagors, or the balance of account against them,

secured b}" the mortgage, be at any time x>iiid, such

payment satisfies and extinguishes the mortgage,
and it cannot receive fresh sustenance from dealings

between the mortgagee and the firm which succeeds

the mortgagors.
"A mortgage made to secure the mortgagee

against indorsements, made or to be made by him
for the mortgagor, does not cover a note made by
the mortgagee for the accommodation of the mort-
gagor after the former has taken possession of the

mortgaged property, and sold it under his mortgage,
and judgment creditors have instituted proceedings

to reach the surplus."

See, also,

Hartford Ins. Co. v. Wilroj-, 57 111. 180, 185.

Also Story on Agency, sec. 42 and citations.

The respondent, at the liottom of page 3 of his

brief, further recites the sale by Alexander AVatt

of his interest in the dredge, and of the mortgage

given in pa^^nent therefor at a discount, as indi-

cating his knowledge of the Bill of Sale in (juestion;

whei'eas such sak* might have resulted from a num-

l)er of different causes, and will not justify respond-

ent's guessing at Watt's motive. So far as that is

concerned he may very well have taken into con-

sideration the fact that the copartnership was in-



debted to the First National Bank in the sum of

$24,000.00. It may ]3e admitted for the sake of argu-

ment that he even knew of the Bill of Sale and

knew that the dredge in question would have to

respond to twent^^-three or twenty-four thousand

dollars of liability to the bank ; and still this appel-

lant is not cut off from such a share of the proceeds

in the registry of the court as is in excess of the

bank's mortgage at the time in question.

The respondent at the top of page 5 in his brief

simph^ begs the question, in setting forth that Watt

was a party to the mortgage and that therefore as to

him it is binding without regard to any other fact

in the case.

Our whole contention in the case is that Mr.

Watt was not a i3arty to this mortgage except under

the terms wliich he is shown to have imposed and

which involves the advancement of sums of money

to certain people and for certain purposes.

The authorities cited by resjjondent for the pur-

23ose of supporting the execution of the Bill of Sale

by D. McL. Brown, as attorney in fact for Alexander

Watt, along with the three other partners then con-

stituting the Seattle Bridge Company, are a long

way from supporting the respondent's contention

and the argument of counsel that there was an entity

in an original copartnership which admittedly con-

sisted of one Brown and McPherson, which entity

was continued on into another partnership from

which McPherson had retired and then composed of

several Browns and Nettleton, violates the element-



ary law of partnersliip itself; it also violates the

plain intention of the parties. It would he no more

inconsistent to say that the antliorization could have

been jnst as effectually exercised b}" John Smith and

Thomas Jones, who might have bought the intei'est

of McPherson and Brown. Counsel argues that it

was simi:>ly a change in the jjersonnel of the part-

nership. No cases were submitted—none could be

—

to support any sudi argument.

In the case of

Hawlcy v. Kcchr, 53 New York 115, (cited by

respondent),

the court says that where it was apparent that a

principal intended one or k'ss than all to act as

agents, of course it was not necessary for all to act,

and upholds the general rule contended for by the

appellant.

The case of

Hciird V. March, 12 Cush. 580, (cited by re-

spondent),

suppoi'ts the proposition that where articles of asso-

ciation expressly pi-ovided that fl/rcc fonrfli.s of the

stock of an association sliould control the affairs

thereof, and that wliei'c one of sexcral dii'cctors was

absent and the I'cst a<-tcd, and those who did so liad

control of, oi* owned moi*e Ihan l/ncc foil fl lis of

the stock, their acts wci-c binding n]»on their co-

owners who had entered into the original agreement.



The ease of

FreucJi v. Price, 24 Pickering 18,

\Yas one where the owners of a ship attempted to

dispute the validity of a bill incurred for materials

or supplies purchased and used l)y the ship by one

of two joint agents. Ratitication could hardly ))e

more emphatically expressed than in the use and

consumption of su])plies ])ui'chased, even by an unau-

thorized agent.

The case of

Jeffries v, TJie Mutual Life iH.suniuce Co.,

110 U. S. 305,

was an attempt on the part of an administrator to

upset a settlement and compi'omise of litigation made

by his co-attorney, a partner, l)ut the attack was

not even made upon the ground that one of a tirm

of attorneys would not be authorized to adjust or

compromise a client's case.

Counsel on page 10 of his brief asserts that the

contract provided for the hj^potheeation of the

dredge not only foi' moneys for its construction but

also for its operation. This is only another way of

restating the respondent's contention in seeking to

enlarge the provisions of the original contract, which

provided for the l^orrowing of funds for an e.rjtress

and jHtrtieuhir ojuratiou, to wit, the dredging of

the harl^or at E\ erett, which is nowhere in this rec-

ord shown to have been involved. And the state-

ment in the second paragraph on page 10 of the

brief is without ahv foundation whatever when
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referring to any alleged Everett contract. Witness

Tiu'ner did not say that the advances were made

for the Everett contract. What he said was that

they were made "under the contract" and the con-

tract which is set forth on pages 94 and 95 is an

entirely different instnunent from and largely ex-

reeds the language of the agreement between Watt

and the fii-st Seattle Bridge Company: in other

words, an examination of the Bank's Bill of Sale

at the top of page 95 of the A]x>stles on Appeal as

compared with the language of the alleged author-

ization therefor in the next to the last i)ai"agraph

on page 120 of the Apostles on Api>eal. shows that

Mr. Turner apparently relied upon a bill of sale

which he must have known was not authoiized by

the agreement. For the purpose of comparison I

quote the i>ertinent language, first, of the authoriza-

tion in Watt's contract, as follows: '"For building

said dredger or for carrying out such di-edger con-

tract" (referring to the Everett Harbor contract in

the paragi-aph above) : second, the language of the

Bill of Sale supix)sed to l>e founded thei'eon: "And

such further advances as may hereafter be made

by the said second party to the said fii"st parties."

Therefore, Mr. Turner's statement on page 125

of the Apostles on Appeal that "the imdei-standing

was that the bill of sale was to secure all advances

made to that fompany," has nothing to do with the

case. Mr. Turner's imdei'standing with the second

Seattle Bridge Company, ro-partnei'ship, is not

the question. The question is what did Mi*. Watt
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authorize; and it is plain that he did not authorize

anybody to loan money, fii-st, to any one but the orig-

inal fimi consisting of MePhei'son and Bi*own, or,

second, to anybody for any pui'poses other than the

ones expressed in which he was interested, as he was

not interesteil when the parties changed and he also

had ceaseil to be interested as a joint owner.

The i-espondent contends on page 11 of his brief

that the appellant is a gi-atiiitous purchaser of a

lawsuit at less than 50 cents on the dollar. The

evidence shows that the respondent is a purchaser

of a lawsuit for which it has paid nothing except

the execution of some promissoiy notes; and there-

fore the honors would seem to be at least even, so

far as we are concerned.

As the respondent has not answered the con-

tention made by the appellant with reference to

what notire F. W. Baker would be fixed with, so far

as the limitation of the Fii-st Xational Bank's loan

is concerned, we make no further reply thereto other

than to reiterate that where we are simply assert-

ing this argiunent as regards the question of notice,

the matter of justice and ecjuity between parties to

such a loan has nothing to do with the case.

As the Coiu-t will doubtless investigate the

autliorities upon the subject of futiu-e advances, the

appellant will not trespass upon the time of the

Court to comment upon the rather large number
of citations in respondent's brief except to suggest

that the cases cited will all come within the follow-

ina: classifications

:
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First, that where the fii'st mortgage for advances

lias been sustained the eases will be the early Eng-

lish authorities, which were based upon the absence

of any recording act; or

Second, upon the English do<-trine of tacking a

subsequent mortgage to a prior mortgage, held to

be a legal title under the English authorities and

thus eliminating a second mortgage, which would

ordinarily be preferred to such third mortgage; or

Third, cases involving l)oth of the foregoing

rules ; or

Fourth, early American cases, as in the case of

16th Vermont 307, following the English rule with-

out any jjarticular discussion thereof ; and such may

also be considered the case of

A)i<lcrso)i V. Lcston, Q^^ Minn., at page 82;

or

Fifth, cases where such mortgagee for future

advances is obligated to make the advances and sim-

ply postpones the time thereof ; oi'

Sixth, cases where the second mortgagee or

claimant is not a lienholder but is a receiver, liquid-

ator, creditor or Judgiiieiit-hohh'r who does not pos-

sess a lien.

As lias already been pointed out, the three eases

from the Supreme Court of the United States are not

in point in this cause. No record notice was involved

in the case in the case in 7 Cranch; and in the case
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from 23 Howard, the mortgagee had made all of the

advances before the second parties, who were pur-

chasers, took their deed, a $2000 renewal note not

constituting any further advance; and in 11 Otto,

unsecured creditors who had no lien rights at all,

attacked the mortgage ui>on the ground that the

advances were not made for the benefit of the insolv-

ent, but for the benefit of an individual. So that

while these cases ]iave sometimes l)een carelessly

cited in support of the doctrine contended for l:>y

the respondent, they in no sense support that doc-

trine.

Of the long list of cases on page 16 of respondent's

brief several can not be found. A number are not in

point on any l)ranch of the case. A number are l)ased

on an absolute obligation of the first mortgagor to

make advances, as the case in 70 Texas; 60 AVis., and

51 N. J. Equity. And in several more the party

attacking the mortgage has no lien or better standing

than the mortgagor.

We contend that the weight of authority, and

almost exclusively the only well-considered and rea-

soned out cases support appellant's position; and

we contend that in view of the language of the record-

ing act of the State of Washington and of the well-

defined principles applied to all recording acts, the

priority of the appellant's mortgage should be sup-

])orted as to all advances made after its record.

No reason has been urged, we think none can be,

why actual notice should ))e added to record notice

in the face of our recording act.
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We take the liberty of again suggesting to the

court that if this question which is now up for

determination in this circuit should be decided

adversely to appellant's contention, it throws open

the doors to a very grave abuse on the part of dis-

honest debtors, who can execute blanket mortgages

for future advances, indefinite as to both time and

amount, to non-residents, actual or imaginary—but

in any e^'ent whose residences would be unknown

—

and then go on doing business with resident creditors

and after perhaps becoming heavily involved secure

with impunity loans upon property so encumbered,

receive the proceeds thereof, and placing them be-

yond the reach of their creditors, can absolutely

defy the collection of their honest debts. We say

not only that this might be done ; we venture to sug-

gest that in the event that the law is held to be as

contended for by respondent, it would be done.

And we further suggest that in view of such

well-reasoned cases as the appellant has cited to the

Court, and particularly

—

Ladue v. Drfroif and Mil/raxkee Railrofid, 13

Mich. 391

;

Stadcr v. Lan-Jor, 17 Ohio State 384;

Tcrliovcu V. Kenis, 2 Penn. St. 97;

BosweU V. Goodirin, 3 Conn. 83;

Ban},' V. MoiitfjouK ri/, 36 Penn. 172;

Bntfniluinscu v. Bullock, 11 111. App. 668 to

671;

Davis V. Carlisle, 112 Fed. 106.
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The respondent can not urge the tmie-honorecl

argimient that the remedy should be left to the legis-

lature. In other words, we think the law ought to

l^e, and we think the law is in this ease that Baker

is entitled to have his mortgage paid first, even if

he knew of the bank's mortgage, to the extent of

the advances made bv the Bank to a subsecjuent co-

partnership, and for su})sequent and different pur-

poses from those for which it was originally autho-

rized to make advances.

Very respectfully submitted,

IRA BRONSON and

D. B. TREFETHEN,
Proctors for Appellant.
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COUNTER STATEMENT OP THE CASE.

The statement of appellant needs correction in some

particulars. He says at page 5 that on the 29th day of



August, 1904, this loan had been paid down to |23,363.38;

this is certainly an error. On August 5th, 1903, the bal-

ance of the respondent's note was .^24,517.35, and there is

nothing in the record to show that it was ever reduced be-

low this amount. Furthermore, the witness Turner, Apos-

tles on Appeal, 129, says that all of the notes except the

original note, claimant's Exhibit 5, Apostles on Appeal,

144, are renewals. According to this, and no one testified

to the contrary, it does not appear what amount had on

August 29th, 1904, been advanced by the First National

liank of Seattle to the Seattle Bridge Co. on the security

of the bill of sale, or mortgage, whichever it may be called.

It appears from the testimony of the witness Nettleton,

Apostles on Appeal, 179, 180, that Alexander Watt knew

that the First National Bank of Seattle was financing the

building and operation of the dredge. It also appears (tes-

timony of F. W. Baker, Apostles on Appeal, IGl to 167),

that appellant knew all about the claim now held by the

appellee, before he purchased the Watt mortgage, and also

that Mr. Watt himself knew about it, and probably dis-

cussed it with Mr. Baker.

It also appears from the testimony of the witness Les-

ter Turner, Apostles on Appeal, 136, that these advances

and loans were all made for the purpose of carrying on the

operations of the dredge in accordance with the provisions

of the contract between Alexander AVatt and Seattle

Bridge Co., claimant's Exhibit A, supplemental. Apostles

on Appeal, 116.

I.

AKGUMENT.

The first contention of proctors for appellant is that

the bill of sale to the First National Bank is invalid as to

Watt, whether considered as a j^rior incumbrance or as



binding Watt's interest as a co-owner in the dredge. The

grounds relied upon are stated at page 11 of appellant's

brief, and are that Watt had no constructive notice of the

recording of the bill of sale to the bank, and secondly, that

Watt had no actual notice of the execution and delivery of

the bill of sale.

Appellant quotes the statute of the State of Washing-

ton on pages 13 and 14 of his brief. Unfortunately for ap-

pellant, as we view the matter, he argues questions which

are not in the case. At page 116 of the Apostles on Appeal

will be found the agreement made December 12th, 1899,

between Seattle Bridge Company and Alexander Watt, for

the building and operation of the dredge ; and on page 120

of the Apostles on Appeal is found this language

:

"It is further agreed that the said first party shall have

the right to hypothecate, by mortgage or other suitable in-

strument in writing, all interests of both parties hereto, in

any dredger constructed as aforesaid, to the First National

Bank of Seattle, or such other corporation, person or per-

sons as may furnish money for building said dredger or

for carrying out such dredger contract, to secure to such

bank, corporation, person or persons the repayment of all

moneys so advanced.

And the said second party hereby constitutes the said

party of the first part, by its managers, J. T. McPherson
and D. McL. Brown, his attorney in fact, to make, execute

and deliver in the name and behalf of said second party,

any instrument necessary or proper for the pui'pose.''

It appears from the testimony of the witness C. M. Net-

tleton (Apostles on Appeal, page 180), that Alexander

Watt knew of the existence of the bill of sale to tlie First

National Bank, or at least knew that the bank was financ-

ing the proposition.

This testimony of Mr. Nettleton is very much strength-

ened by the admitted fact that while the Seattle Bridge
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Co. was a going couccrn in February, 1905, Alexander

Watt was willing to sell a mortgage having a face value

of almost !^28,000.00, and with interest included of 130,-

000.00, for 114,000.00. If he knew nothing of the bank's

mortgage it is exceedingly strange that he should be will-

ing to sell a first lien on the dredge, which brought at

marshal's sale |70,000.00, for less than fifty cents on the

dollar.

Mr, Baker in his testimony (Apostles on Appeal pages

161-2-3 and 4) says that he knew all about the First Na-

tional Bank mortgage before he bought the Watt mort-

gage, and was of the opinion that he could defeat it be-

cause of the defects apparent on the record. And when he

made his offer of |14,000.00 for a |30,000.00 security, it is

strange that Mr. Watt would not look into the matter if

he was totally ignorant of the existence of the bank's mort-

gage. Naturally, he would inquire why his security was so

depreciated.

It further appears from the the testimony of Hon. J.

A. Stratton (Apostles on Appeal, page 194), that he drew

the contract and that it was then contemplated that the

bank was to finance the proposition.

Much of the argument of appellant is based upon the

failure of Watt to sign the notes. It was not within the

contemplation of the parties that Watt should sign the

notes. A reading of the entire contract between Watt and

the Seattle Bridge Co. reveals the fact that Watt was put-

ting into the enterprise his control of the Bowers patents

for dredges, and the Seattle Bridge Co. was to furnish

the money to build this dredge, and it was to be allowed to

hypothecate not only its interest in the dredge, but the in-

terest of Watt, for the purpose of raising this money.

It further appears from the testimony of the witness

Lester Turner that there was exhibited to him as an officer



of the First National Banii, this contract containing this

power of attorney at the time when the security was taken,

and tliat the bank acted upon it. (Apostles on Appeal,

page 190.

)

Watt, through his attorney in fact, is a party to this

mortgage, and there can be no doubt as between the par-

ties a mortgage is valid without recording, and notwith-

standing its failure to conform to the requirements of the

statute. This is settled laAV in the State of Washington.

Chase vs. Tacoma Box Co., 11 Wash. 377.

Roy & Co. vs. Scott, Hartley & Co., 11 Wash. 399.

Hinchman vs. Elec. Ry. Co., 17 Wash. 349.

Balfour tt »!., «. Parkinson et aL.,

Allen vs. Trust Co., 79 Fed. 695.

This is the law everywhere.

Ward vs. Ward, 131 Federal 946.

Saiuyer vs. Turpin, 91 U. S. 115.

Jones on Chattel Mortgages (5th Ed.), Sec. 237.

Watson vs. Rowley, 54 N. J. Equity 195.

The point made by appellant that the mortgage is void

as to Watt because there is no statutoi-y affidavit made by

him and attached thereto, or by his attorney in fact, is

without merit. Where a statute provides that a chattel

mortgage must refer to a prior mortgage, if any existed

upon the property, and prescribed a severe penalty, it was

held that the omission did not make the second mortgage

void.

Leach vs. Kimball, 34 N. H. 568.

A chattel mortgage executed by a firm is sufficient if

the statutory affidavit is made by one member of the firm.

Randall vs. Baker, 20 N. H. 335.

Harker vs. Woolery, 10 W. 484.
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The point is also made that the bill of sale given as a

mortg-age is invalid because signed by D. McL. Brown

only as attorney in fact for Watt, while J. T. McPherson

is also mentioned in the power of attorney. We submit

that this contention is without merit. An examination of

the instrument will show (at page 120, Apostles on Ap-

peal), that it is the Seattle Bridge Co., by its manager,

which is authorized to make the hypothecation.

It appears by the testimony of Judge Stratton (Apos-

tles on Appeal, page 194), that McPherson had left the

Seattle Bridge Co. before the execution of this bill of sale

pledging the dredge.

It also appears from the testimony of Mr. Nettleton

(Apostles on Appeal, page 178), that D. McL. Brown was

the head of the company up to the time of his death in

1905. If claimant's Exhibit "A," supplemental, found at

page 116 of Apostles on Appeal, is carefully examined in

its entirety, it will be found that the agreement is not be-

tween Alexander Watt and McPherson and Brown, but

between Watt and the Seattle Bridge Co. It will further

be found that Watt put into this enterprise his control of

the Bowers patents, and that the Seattle Bridge Cb. was

to finance the proposition.

At page 119 of Apostles on Appeal it will be found

that the proceeds of the Everett Dredging contract, if

awarded to the Seattle Bridge Co., should be applied first

to the payment of the costs of doing the work; second,

to the reimbursement of the Seattle Bridge Co. for the

cost of building the dredge. It will be found at page 120

that when the dredge had been constructed and paid for,

fifty-one one hundredths should belong to Watt.

These facts, we submit, make clear two propositions:

First: That Watt's interest w^as to be subordinate to

the payment of the cost of constructing the dredge.



Secoud: Tuat takiTjg tlie entire instrument togetlier

this agreement constitutes the Seattle Bridge Co., his co-

owner in the dredge, his agent and attorney in fact, to

pledge this dredge as a whole for the moneys secured for

its construction and operation.

If the language contained in this contract, which re-

fers to the agency were contained in a naked power of at-

torney, there would be more force in the contention of

proctors for appellant. The instrument, however, must be

read as an entirety.

It seems clear to us that upon an examination of this

instrument as a whole, and a consideration of the situa-

tion of the parties, the Seattle Bridge Co., having all told

about 122,000 assets (Apostles on Appeal page 195), the

Court will conclude that Watt intended to authorize, and

did authorize in fact, the Seattle Bridge Co., to deal wdth

this dredge to the same extent as if they owned it outright,

for the purpose of raising money upon it. The contract

executed between the parties is not susceptible of any

other interpretation, if we are to give force and effect to

all of it in the light of all the circumstances.

Proctors for appellant, on page 26 of their brief, make

the point that when Mr. Turner, President of the Bank,

saw that Watt's signature was signed by Brown as attor-

ney in fact, he w^as bound to ascertain the authority which

Brown had, and the extent of it.

It is true that Mr. Turner saw the contract which we

have just discussed, but it does not follow that he was

bound to put upon it the construction contended for by

appellant. The instrument, taken altogether, certainly

contemplated, not that D. McL. BroAvn and J. T. McPher-

son in their capacity as individuals, were to hypothecate

the dredge, but that the Seattle Bridge Co., through its

managers, were to hypothecate the dredge.
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It appears from the record that D. McL. Brown was

in July, 1902, the manager of the Seattle Dredge Co., and

so remained to the time of his death.

From the whole instrument it is perfectly apparent

that Watt intended to clothe the entity or association

known as the Seattle Bridge Co., which should carry on

the construction and provide the money for the construc-

tion and operation of the dredge, with the power to hypoth-

ecate or pledge the dredge for advances.

In other words, it appears from the agreement that

Watt knew and contemplated that those who wei*e ulti-

mately to be the co-owners with him in the dredge, were

financially unable to furnish all the money needed in the

construction and operation of the dredge, and that he in-

tended those who were to be his co-owners in the dredge

should have the power to hypothecate his interest for the

advancement of necessary funds.

Even though there may have been a change in the per-

sonnel of the partnership, this could not change the right

of the managing partner to exercise the authority given to

the partnership.

We submit that a consideration of the undisputed facts,

as well as of the terms of the agreement between the Se-

attle Bridge Co. and Watt, found at page 116 of Apostles

on Appeal, will demonstrate that the execution of the mort-

gage was legally sufficient to bind Watt's interest in the

dredge within the rules laid down in the following author-

ities,

A committee of there were appointed to sell the cheese

output of their principals during the season. One mem-

ber of the committee took little interest in the matter, and

a contract was made with two of the committee; the prin-

cipals of the committee refused to deliver and sold to other

persons. In an action brought upon the contract for dam-
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ages, it was held tliat the rule that a joint power must be

executed by all the agents, must give way to the necessities

of trade and the usage of the parties, and that the princi-

pals were bound.

Hmvley vs. Keeler et al., 53 N. Y. 115.

Purinton vs. Ins. Co., 72 Maine 22.

Heard vs. March, 12 Cush. ( ISIass. ) 580.

French vs. Price, 24 Pickering ( Mass. ) 18.

Where authority is given to a firm as such, it may be

executed by any member of the firm.

The authorization was given to a firm of real estate

brokers to sell property. A contract Avas made in pursu-

ance of this power and signed in the name of the principal

by one member of the firm, and adding his own personal

name. It was held that the contract of sale was valid and

binding and specific performance was enforced.

Dcakin vs. Undcricood, 37 Minn. 98.

A firm of attorneys were employed to collect an insur-

ance policy, by suit if necessary, and were authorized to

compromise if in their judgment they deemed it wise to do

so. One member of the firm compromised tlie litigation

by stipulation signed hy himself individually. The plain-

tiff undertook to repudiate the compromise upon the

ground of the informality of the stipulation. Held, that

the compromise was valid and binding.

Jefferies vs. Mutual Life Ins. Co., 110 TT. S. 305.

Upon the same point we cite:

Frost vs. Erath Cattle Co., 81 Tex. 505.

In their brief, at page 32, proctors for appellant at-

tempt to make the point that much of the money advanced

by the bank was advanced for purposes other than those
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contemplated in the contract between Watt and the Se-

attle Bridge Co. Counsel evidently overlooked the stipu-

lation in this contract, found at page 120, whereby the

Seattle Bridge Co. is authorized to hypothecate the dredge,

not only for moneys advanced for the construction of the

dredger, but also for its operation. This view is strength-

ened by reading the entire contract.

Furthermore, it is shown by the evidence of the witness

Lester Turner (Apostles on Appeal, page 132), that all of

the advances made, which are claimed in this proceeding,

were made upon the strength of the Everett contract, and

for the operation of the dredge upon that contract, in ad-

dition to what was loaned for the construction of the

dredge itself.

The witness frankly states that the bank did make

other advances upon the security of other contracts, but

that they are not included in the obligation sought to be

recovered in this proceeding.

Finally, upon this point we desire to urge upon the

Court the fact that the appellee is the successor in interest

of the First National Bank of Seattle; this bank financed

the building of this dredge, and thereafter' for several

years financed its operation, and kept it afloat in a com-

mercial way.

Watt drew the salary provided in l\is contract until

Febiiiary, 1903, and then sold out at what must have been

to him a satisfactory price; he took a security which to

him must have been satisfactory, and it is inconceivable

that in the negotiations between D. McL. Brown, who is

now dead, and Alexander Watt, the mortgage to the bank

was not mentioned and considered. It certainly must

have been considered and taken into account in the settle-

ment which then occurred between Watt and the Seattle

Bridcre Co.
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The appellant is the gratiiitiioiis purchaser of a lawsuit

at less than fifty cents on the dollar, and can scarcely ex-

pect a Court governed by principles of equity to assist him

to realize his profits.

Proctors for appellant criticise the failure of the Puget

Sound Bridge & Dredging Co., appellee, to produce Watt

as a witness and show by him his knowledge of the bill of

sale or mortgage to the bank, and his ratification of it. It

seems to us that this criticism comes from a very unfor-

tunate quarter. Appellant, F. W. Baker, is claiming the

rights of Watt. He is the last man, according to all ac-

counts in the record, who talked with Watt, and presum-

ably he is the man who would be in touch with Watt, and

would know where to find him so as to produce him as a

witness. It seems to proctors for appellee that if any in-

ferences are to be drawn from the failure to call Watt as

a witness, they certainly are not unfavorable to the ap-

pellee, but to the appellant.

D. McL. Brown, the man who managed these matters,

has passed to the great beyond, and we urge that the fail-

ure of the only party shown by the records to have been in

touch with Watt since he left Seattle, to produce him as a

v>'itness, should be charged up not against the appellee,

but against the appellant.

On the subject of constructive notice, we desire to say

merely that a perusal of the brief and of the record re-

ferred to must make it perfectly apparent to the Court

that Mr. Watt had actual notice of the bill of sale (mort-

gage) to the First National Bank of Seattle, and was an

actual party thereto. This, of course, takes out of the case

all question of constructive notice, and renders any dis-

cussion of it unnecessary.

11.

At page 37 proctors for appellant make the point that

Watt had no actual knowledge of the mortgage to the
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First National Bank of Seattle, and therefore so far as

constructive notice is concerned, he would be entitled to

conclusively presume tkat the bank would loan only 10%
of its capital stock, or |15,000.00, under the provisions of

Section 5200 of the Revised Statutes of the United States.

Proctors for appellant have not cited any cases in point

The cases cited in their brief are not at all in point. In

fact, proctors concede that parties to a loan cannot set up
the wrong as a defence.

In O'Hare vs. BanJc, 77 Pa. State, 96, the Court held

that the section of the statute referred to was intended as

a rule for the government of the bank, and that the loan

was not void.

In Union Gold Mining Cfompany vs. Rocl'ji Mountain

National Bank, 96 U. S. 610, the Supreme Court of the

United States said

:

"We do not think it required by public policy, or that

congi'ess intended, that an excess of the loans beyond the

proportion specified should enable the borrower to avoid
the payment of the money actually received by him. This
would be to injure the interest of creditors, stockholders,

and all who had interest in the safety and prosperity of

the bank."

In McCartney vs. Kipp. 33 Atlantic 233, the contra-

versy arose betAveen two judgment creditors of Kipp, and

the indebtedness of Kipp to the bank, for which McCartney

held one of the judgments in trust, exceeded the 10%
limit. The Court, in denying the contention of counsel,

said:

"We have already noticed the fact that the indebted-

ness of Kipp exceeded the credit which the National Bank
was permitted to extend to any one individual. Kipp,
however, was not in a position to complain of this. The
securities which he had given were not, therefore, invalid.

In Winton vs. Little, 91 Pa. St. 64, the doctrine was laid
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down 'that real estate security taken by a national bank

for present or future advances is valid.' In Stephens vs.

Bank, 88 Pa. St. 165, it is pointed out that any violation

of Section 5200 of the Revised Statutes can only be deter-

mined by suit brought by the comptroller of the currency

in the proper court of the United Stales. It is important

to keep in mind that this is a contest between two judg-

ment creditors, and to remember that judgment creditors

have no higher equity than the debtor himself. They are

bound by the act of the debtor."

We also cite

:

Mills Com. Nat. Bank vs. Perry, 33 N. W. 341.

Corcoran vs. Batshelder, 18 N. E. 420.

Rose's Notes, Vol. 9, 501.

McGee on Banks and Banking, page 325.

In Wi/man vs. Citizen's National Bank, 29 Fed. 724,

the rule is laid down that if the bank is to be punished

for violation of the law the government must enforce the

penalty, and not an individual, and that the banking law

does not make the contract entered into in violation of Sec-

tion 5200, Revised Statutes, void, and the stockholders are

not made to suffer when such a claim is made.

The same principle of construction has been applied to

Section 5137 of the Revised Statutes, which prohibit banks

from purchasing, holding or conveying real estate except

for certain purposes, the Court saying, in Union National

Bank vs. Mathews, 98 U. S. 621

:

"We cannot believe it was meant that stockholders, and

perhaps depositors and creditors, should be punished and

the borrower rewarded, by giving success to this defense,

whenever the offensive fact shall occur. The impending

danger of a judgment of ouster and dissolution was, we
think, the check, and none other, contemplated by Con-

gress.

That has always been the punishment prescribed for
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the wanton violation of a charter, and it may be made to

follow whenever the proper public authority shall see

fit to invoke its application. A private i^erson cannot, di-

rectly or indirectly, usurp this function of the Govern-

ment."

Furthermore, upon this point we desire to suggest that

we feel we have shown to the Court that Alexander Watt

was a party to the bill of sale (mortgage) to the First Na-

tional Bank of Seattle, and hence he is in effect a bon-ower

and within the rule laid down in the foregoing cases. He
cannot plead ignorance of the fact that the bank, in order

to effectually carry out the contemplated undertaking,

must loan to the Seattle Bridge Co., upon the security of

the dredge, more than |15,000.00. The contract which we

have here between the Bridge Co. and Watt, which we

have heretofore referred to and discussed, contemplates

the building of a large and expensive dredger expected to

cost originally, according to the testimony of Judge Strat-

ton, $60,000.00, and it was finally determined to build a

much larger one, according to the same authorit}'. It seems

to us that this makes it clear that there is no merit in the

contention of proctors for appellant.

FUTURE ADVANCES.

The latter part of apjiellant's brief, commencing on

page 39, is devoted to a discussion of the question of the

right of the bank to recover for advances made after the

date of the execution of the mortgage to Watt.

It is settled law in the State of Washington that a

mortgage for future advances is valid.

Warren vs. His Creditors, 3 Wash. 48.

Home Savings d Loan Ass'n. vs. Burton, 20 W. 688.

Mill Co. vs. Brown, 21 Wash. 619.
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The rule in the Federal Courts is that a mortgage to

secure future advances is valid and secures all advances
made until the first mortgagee has actual notice of the sec-

ond mortgage.

Shirras vs. Cain, 7 Cranch 35.

Lawrence vs. Tucker, 23 Howard 4#9.

Jones vs. N. Y. Guaranty & Indetnnity Co., 11 Otto

622.

The law is well settled by these cases that where a mort-

gage fairly indicates on its face that it is made to secure

future advances, the mortgagee may safely make advances

until actual notice of the second mortgage is brought

home to him.

In this case there is no showing anywhere, and it is not

claimed in the brief of appellant, that the First National

Bank ever had any notice of the Watt mortgage, other

than the constructive notice afforded by the record. We
submit, therefore, that no time need be taken in the consid-

eration of that question.

We will, however, cite for the Court's consideration

some other authorities, notably the case of Anderson vs.

Listen et al., 69 Minn. 82, 72 N. W. 52. In this case a
mortgage was taken to secure future advances, and the

making of such advances was optional with the mortgagee.

After reviewing the authorities, it was held that the sec-

ond mortgagee, in order to cut off advances made after

the recording of his mortgage, must show actual notice on
the part of the first mortgagee, and it was declared to be

the general rule of law that constructive notice of a sec-

ond mortgage is not to be imputed to the first mortgagee.

The decision is put upon the ground that the recording

acts are for the protection of subsequent incumbrancers,
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and that a prior incumbrancer is not bound to consult the

records against anytliing which may come aiter.

Upon this same point we cite:

Hall rs. (Uass, 123 C'al. 500.

Witczin^ki lis. Everman, 51 Minn. 841.

Tapm vs. DeMartini, 77 Cal. 383.

Keyes vs. Bump, 59 Vermont 391, 9 Atl. 598.

Lewis vs. Hartford Silk Co., 56 Conn. 25,

Freiberg vs. Magale, 70 Tex. 116.

McDaniels vs. Colins, 16 Vt. 300.

Ward vs. Cooke, 17 N. J. Equity 93.

Truscott vs. King, 6 N. Y. 166.

Ackerman vs. Himsicker, 85 N. Y. 44, 39 Am. Re-

ports 621.

Wilson vs. Russell, 13 Ind. 494.

Burke vs. Barron, 93 Maine 87.

Schmidt vs. Zahmidt, 148 Ind. 497.

Union National Bank vs. Moline, 7 N. Dak. 201.

Trust Co. vs. Iron Works, 51 New Jersey Equity

605.

Jones on Mortgages (6th Ed.), Sec. 372-373.

As to the point made by appellant that the bank had

repeatedly received money on account and credited it to

the mortgagor, and then again made advances, we cite

Shores vs. Doh^rtij, 65 Wis. 153. In this case the authori-

ties are reviewed by the Court and discussed, and it is

fully determined that where a mortgage is given to secure

future advances, it remains security for all the advances

which may be due at the time of settlement, although the

mortgagee may have made numerous advances at several

times, which advances may have been paid, and other mort-

gages have inten^ened.

To the same effect is Jones on Chattel Mortgages (5th

Ed.), Sec. 94.

Printing CO., vs. 3?rewii»- ckj.
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In conclusion, we desire to urge upon the Court that it

has not been shown that the lower Court committed any
error in finding as it did, at page 52 of the record, as a

fact in the case that Watt did have actual knowledge of the

mortgage given to the bank and of the debt secured there-

by prior to the time of disposing of his interest in the

dredge to his co-owners, and that he disposed of his inter-

est and sold the second mortgage to F. W. Baker without

having disputed the validity of the bank's mortgage; and
further, that Mr. Baker took the second mortgage with

full knowledge of the first.

The decision of the lower Court is in accordance with

the experiences of business men in everyday transactions,

and is supported by the testimony, and by all the logical

inferences to be drawn therefrom, and we submit that it

should not be disturbed.

Kesi>ectfully submitted,

BALLINGEK, RONALD, BATTLE & TENNANT,
IRA A. CAMPBELL and JAMES KIEFER,

Proctors for Appellee,

Puget Sound Bridge and Dredging Co.

Seattle, Washington.
















